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INTRODUCTION

The Dentistry Examining Board licenses and regulates dentists and dental hygienists. The
Dentistry Examining Board is composed of members of the profession and public members
who are appointed by the Governor and confirmed by the Senate.

The Department of Regulation and Licensing is an umbrella agency providing administrative
services to the various professional boards. Within the department the Bureau of Health
Professions provides administrative services to the Dentistry Examining Board. Questions
about board business may be directed to the examining board in care of the Bureau of Health
Professions, 1400 East Washington Avenue, P. O. Box 8935, Madison, Wisconsin 53708.

This book contains statutes and rules relevant to the regulation and practice of dentists and
dental hygienists in Wisconsin. These statutes and rules are a part of the law of Wisconsin.
To assist in using these materials a subject index is included at the end of this book. Only a
limited number of statutes and rules are included in this book.

The development of the law in this area is ongoing. Therefore, these rules and statutes may
be revised subsequent to the printing of this book. Most local libraries maintain current sets
of the Wisconsin Administrative Code and the Wisconsin Statues. These documents as well
as other state publications are available from the Department of Administration, Document
Sales Division, PO Box 7840, Madison, Wisconsin 53707.

All Wisconsin Statutes and Administrative Codes are available on the Internet at the following
addresses:

Statutes: http://ww. legis.state.wi .us/rsb/statutes. html

Rules: http://ww. legis.state.wi .us/rsb/code/codtoc. html
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Structure of the Executive Branch

CHAPTER 15
STRUCTURE OF THE EXECUTIVE BRANCH
SUBCHAPTERI
GENERAL PROVISIONS

15.001 Declaration of policy. 15.05 Secretaries.
15.01  Definitions. 15.06 Commissionsand commissioners.
15.02 Offices, departmentsand independent agencies. 15.07 Boards.
15.03  Attachment for limited purposes. 15.08 Examiningboards and councils.
15.04 Heads of departmentsand independent agencies; powers and 15.085 Affiliated credentialingboards.
duties. 15.09 Councils.
SUBCHAPTERII
DEPARTMENTS

15.40 Departmentof regulation and licensing; creation.
15.405 Same;attached boards and examining boards

15.406 Same; attached affiliated credentialing boards
15.407 Same; councils.

SUBCHAPTERI.
GENERAL PROVISIONS.

15.001 Declaration of policy. (1) THREE BRANCHES OF
GOVERNMENT. The “republican form of government” guaranteed
by the L5, constitution contemplates the separation of powers
within state government among the legislative, the executive and
the judicial branches of the government. The legislative branch
has the broad objective of determining policies and programs and
review of program performance for programs previously
authorized, the executive branch carries out the programs and
policies and the judicial branch has the responsibility for
adjudicating any conflicts which might arise from the
interpretation or application of the laws. It iIs a traditional concept
of American government that the 3 branches are to function
separately, without intermingling of authority, except as
specifically provided by law.

2)GOALS OF EXECUTIVE BRANCH ORGANIZATION. (a) As the
chief administrative officer of the state, the governor should be
provided with the administrative facilities and the authority to
carry out the functions of the governor’s office efficiently and
effectively within the policy limits established by the legislature.

(b) The administrative agencies which comprise the executive
branch should be consolidated into a reasonable number of
departments and independent agencies consistent with executive
capacity to administer effectively at all levels.(c) The integration
of the agencies in the executive branch should be on a functional
basis, so that programs can be coordinated.

(d) Each agency in the executive branch should be assigned a
name commensurate with the scope of its program responsibilities,
and should be integrated into one of the departments or
independent agencies of the executive branch as closely as the
conflicting goals of administrative integration and responsiveness
to the legislature will permit.

(3) GoALS OF CONTINUING REORGANIZATION Sirucheral
reorganization should be a continuing process through careful
executive and legislative appraisal of the placement of proposed
new programs and the coordination of existing programs in
response to changing emphasis or public needs, and should be
consistent with the following goals:

(a) The organization of state government should assure its
responsiveness to popular control. It is the goal of reorganization
to improve legislative policy—making capability and to improve
the administrative capability of the executive to carry out these

olicies.
p(b) The organization of state government should facilitate
communication between citizens and government. It is the goal of
reorganization through coordination of related programs in
function—oriented departments to improve public understanding of
government programs and policies and to improve the
relationships between citizens and administrative agencies.

(c) The organization of state government shall assure efficient
and effective administration of the policies established by the
legislature. It is the goal of reorganization to promote efficiency
by improving the management and coordination of state services
and by eliminating overlappingactivities.

History: 1991 a. 316.

15.01 Definitions. In this chapter: (1g) “Affiliated
credentialing board” means a part—time body that meets all of the
following conditions:

(a) Is attached to an examining board to regulate a profession
that does not practice independently of the profession regulated by
the examining board or that practices in collaboration with the
profession re%ulated by the examining board.

(b) With the advice of the examining board to which it is
attached, sets standards of professional competence and conduct
for the profession under the affiliated credentialing board’s
supervision, reviews the qualifications of prospective new
practitioners, grants credentials, takes disciplinary action against
credential holders and performs other functions assigned to it by
law.

1 “Board” means a part—time body functioning as the policy—
making unit for a department or independent agency or a part—
time body with policy—making or quasi—judicial powers.

(2) “Commission” means a 3—member governing body in charge
of a department or independent agency or of a division or other
subunit within a department, except for the Wisconsin waterways
commission which shall consist of 5 members, the parole
commission which shall consist of 8 members, and the Fox River
management commission which shall consist of 7 members. A
Wisconsin group created for participation in a continuing
interstate body, or the interstate body itself, shall be known as a
“commission”, but is not a commission for purposes of s.15.06.
The parole commission created under 5.15.145 (1) shall be known
as a “commission”, but is not a commission for purposes of
5.15.06. The sentencing commission created under s.15.105  (27)
shall be known as a “commission” but is not a commission for
purposes of s. 15.06(1) to (4m), (7), and (9).

3)“Committee” means a part—time body appointed to study a
specific problem and to recommend a solution or policy
alternative with respect to that problem, and intended to terminate
on the completion of its assignment. Because of their temporary
nature, committees shall be created by session law rather than by
statute.

(4) “Council” means a part-time body appointed to function on
a continuing basis for the study, and recommendation of solutions
and policy alternatives, of the problems arising in a specified
functional area of state government, except the Wisconsin land
council has the powers specified in s. 16.965 (3) and (5) and the
powers granted to agencies under ch. 227, the Milwaukee River
revitalization council has the powers and duties specified in s.
23.18, the council on physical disabilities has the powers and
duties specified in s. 46.29 (1) and (2), and the state council on
alcohol and other dmg abuse has the powers and duties specified
ins. 14.24.

(5) “Department” means the principal administrative agency
within the executive branch of Wisconsin state government, but
does not include the independentagencies under subch. II1.

(6) “Division,” “bureau,” “section” and “unit” means the
subunits of a department or an independent agency, whether
specifically created by law or created by the head of the
department or the independent agency for the more economic and
efficient administration and operation of the programs assigned to
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the department or independent agency. The office of justice
assistance in the department of administration and the office of
credit unions in the department of financial institutions have the
meaning of “division” under this subsection. The office of the
long— term care ombudsman under the board on aging and long—
term care and the office of educational accountability in the
department of public instruction have the meaning of “bureau”
under this subsection.

(7) “Examining board” means a part—time body which sets
standards of professional competence and conduct for the
profession under its supervision, prepares, conducts and grades the
examinations of prospective new practitioners, grants licenses,
investigates complaints of alleged unprofessional conduct and
performs other functions assigned to it by law. “Examining board”
includes the board of nursing.

(8) “Head”, in relation to a department, means the constitutional
officer, commission, secretary or board in charge of the
department. “Head”, in relation to an independent agency, means
the commission, commissioner or board in charge of the
indevendent agency.

(9) “Independent agency” means an administrative agency

within the executive branch created under subch. I1I.

History: 1977 c. 29,274; 1979c. 34; 1983a. 27, 189,371,410,538; 1985 a. 29,
120, 180; 1987 s. 27,342, 399; 1989 a. 31, 107, 202; 1991 a. 39,269,315; 1993 a.
16. 107.210.215: 1995a. 27 ss. 74 and 9145 (1); 1995 a. 442.462; 1997a. 27,237,
2061 a. 16, 105, 109.

15.02 Offices, departments and independent agencies.
The constitutional offices, administrative departments and
independent agencies which comprise the executive branch of
Wisconsin state government are structured as follows:

(1) SEPARATE CONSTITUTIONAL OFFICES. The governor,
lieutenant governor, secretary of state and state treasurer each
head a staff to be termed the “office” of the respective
constitutional officer.

(2) PRINCIPAL  ADMINISTRATIVE UNITS. The principal
administrative unit of the executive branch is a “department” or an
“independent agency”. Each such unit shall bear a title beginning
with the words “State of Wisconsin” and continuing with
“department of....” or with the name of the independent agency. A
department may be headed by a constitutional officer, a secretary,
a commission or a board. An independent agency may be headed
by a commission, a commissioner or a board.

(3) INTERNAL STRUCTURE. (&) The secretary of each department
may, subject to sub. (4), establish the internal structure within the
office of secretary so as to best suit the purposes of his or her
department. No secretary may authorize the designation of
“assistant secretary” as the official position title of any employee
of his or her department.

(b) For field operations, departments may establish district or
area offices which may cut across divisional lines of
responsibility.

(c) For their internal structure, all departments shall adhere to
the following standard terms, and independent agencies are
encouraged to review their internal structure and to adhere as
much as possible to the following standard terms:

1. The principal subunit of the department is the “division”.
Each division shall be headed by an “administrator”. The office of
justice assistance in the department of administration and the
office of credit unions in the department of financial institutions
have the meaning of “division” and the executive staff director of
the office of justice assistance in the department of administration
and the director of credit unions have the meaning of
“administrator” under this subdivision.

2. The principal subunit of the division is the “bureau”. Each
bureau shall be headed by a “director”. The office of the long—
term care ombudsman under the board on aging and long—term
care and the office of educational accountability in the department
of public instruction have the meaning of “bureau” under this
subdivision.

2m. Notwithstanding subds. 1. and 2., the principal subunit of
the department of tourism is the “bureau”, which shall be headed
by a “director”.

3. If further subdivision is necessary, bureaus may be divided
into subunits which shall be known as “sections” and which shall
be headed by “chiefs” and sections may be divided into subunits
which shalt be known as “units” and which shall be headed by
“supervisors”.
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(4) INTERNAL ORGANIZATION AND ALLOCATION OF FUNCTIONS.
The head of each department or independent agency shall, subject
to the approval of the governor, establish the internal organization
of the department or independent agency and allocate and
reallocate duties and functions not assigned by law to an officer or
any subunit of the department or independent agency to promote
economic and efficient administration and operation of the
department or independent agency. The head may delegate and
redelegate to any officer or employee of the department or
independent agency any function vested by law in the head. The
governor may delegate the authority to approve selected
organizational changes to the head of any department or

independent agency.
History: 1971c. 261; 1973 c. 12; 1975 c. 39; 1977¢.29; 1979c. 221; 1987 a. 27,
399; 1993 a. 16, 184,215,491; 1995 a. 27 ss. 75, 76, 76¢ and 9145 (1); 1997 a. 27.
Limits of internal departmental reorganization discussed. 61 Atty. Gen. 306.

15.03 Attachment for limited purposes. Any division,
office, commission, council or board attached under this section to
a department or independent agency or a specified division thereof
shall be a distinct unit of that department, independent agency or
specified division. Any division, office, commission, council or
board so attached shall exercise its powers, duties and functions
prescribed by law, including rule making, licensing and regulation,
and operational planning within the arex of program responsibility
of the division, office, commission, council or board,
independently of the head of the department or independent
agency, but budgeting, program coordination and related
management functions shall be performed under the direction and
supervision of the head of the department or independent agency,
except that with respect to the office of the commissioner of
railroads, all personnel and biennial budget requests by the office
of the commissioner of railroads shall be provided to the
department of transportation as required under s. 189.02

7) and shall be processed and properly forwarded by the public
service commission without change except as requested and
concurred in by the office of the commissioner of railroads.

History: 1981c.347; 1983 a. 27; 1993a. 123; 1999a. 9.

15.04 Heads of departments and independent agencies;
powers and duties.(1) DuTies. Each head of a department or
independent agency shall:

(a) Supervision. Except as provided in s.15.03, plan, direct,
coordinate and execute the functions vested in the department or
independent agency.

(b) Bud?et. Biennially compile a comprehensive program budget
which reflects all fiscal matters related to the operation of the
department or independent agency and each program, subprogram
and activity therein.

(c) Advisory bodies. In addition to any councils specifically
created by law, create and appoint such councils or committees as
the operation of the department or independent agency requires.
Members of councils and committees created under this general
authority shall serve without compensation, but may be
reimbursed for their actual and necessary expenses incurred in the
performance of their duties and, if such reimbursement is made,
such reimbursement in the case of an officer or employee of this
state who represents an agency as a member of such a council or
committee shall be paid by the agency which pays the officer’s or
employee’s salary.

(d) Biennial report. On or before October 15 of each odd-
numbered year, submit to the governor and the chief clerk of each
house of the legislature, for distribution to the legislature under s.
13.172 (2), a report on the performance and operations of the
department or independent agency during the preceding biennium,
and projecting the goals and objectives of the department or
independent agency as developed for the program budget report.
The secretary of administration may prescribe the format of the
report and may require such other information deemed
appropriate. Each department or independent agency shall provide
a copy of its biennial report to legislators upon request. Any
department or independent agency may issue such additional
reports on its findings and recommendations as its operations
require. A department or independent agency may, on or before
October 15, submit an annual report prepared by it, in place of the
biennial report required under this paragraph, if the submission of
the annual reports is approved by the secretary of administration.
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(e) Seal. Have authority to adopt a seal for the department or
independent agency.

(£ Bonds. Have authority to require that any officer or employee
of the department or independent agency give an official bond
under ch. 19, if the secretary of administration agrees that the
position held by such officer or employee requires bonding.

(g) Discrimination review. In order to determine whether there is
any arbitrary discrimination on the basis of race, religion, national
origin, sex, marital status or sexual orientation as defined in s.
111.32 (13m), examine and assess the statutes under which the
head has powers or regulatory responsibilities, the procedures by
which those statutes are administered and the rules promulgated
under those statutes. If the department or agency head finds any
such discrimination, he or she shall take remedial action, including
making recommendations to the appropriate executive, legislative
or administrative authority.

(i) Records and forms management program. Establish and
maintain a records and forms management program.

f9) Records and forms officer. Appoint a records and forms
officer, who shall be responsible for compliance by the department
or independent agency with all records and forms management
laws and rules and who may prevent any form from being put into
use.

(k) Form numbering andfiling system. Establish a numbering
and filing system for forms.

(m) Notice onforms. See that each form used by the department
or independent agency to seek information from municipalities,
counties or the public contains on the first page of the form, or in
the instructions for completing the form, a conspicuous notice of
the authorization for the form, whether or not completing the form
is voluntary, if it is not voluntary, the penalty for failure to
respond and whether or not any personally identifiable
information, as defined under s. 19.62 (5), requested in the form is
likely to be used for purposes other than for which it is originally
being collected. This paragraph does not apply to state tax forms.
(2) DepuTy. Each secretary of a department or head of an
independent agency under s. 230.08 (2) (L) may appoint a deputy
who_shall serve at the pleasure of the secretary or agency head
outside the classified service. The deputy shall exercise the
powers, duties and functions of the secretary or head in the
absence of the secretary or head, and shall perform such other
duties as the secretary or head prescribes. The adjutant general
may appoint 2 deputies as provided in s. 21.18 (1). In this
subsection “secretary” includes the attorney general and the state
superintendent of public instruction.

3) DEPUTY APPROVALS. Positions for which appointment is

made under sub. (2) may be authorized only under s. 16.505.

Mistery ) (970 &, |35, 1975, 4, |577 ¢ 195, 273, 413, £47, 1979 c. 221; 1981 <.
112,350; 1981 c. 391s. 210; 1983 a 27,524; 1985 a. 29; 1985 a. 180 ss. 2 to 4, 30m;
1985 a. 332; 1987 a. 147, 25; 1987 a. 186; 1989 a. 248; 1991 a 39, 189; 1995 a. 27;
1997 a 13.

15.05 Secretaries.(1) SELECTION. (a) If a department is under
the direction and supervision of a secretary, the secretary shall be
nominated by the governor, and with the advice and consent of the
senate appointed, to serve at the pleasure of the governor.

(b) Except as provided in pars.(c) and (d), If a department is
under the direction and supervision of a board, the board shall
appoint a secretary to serve at the pleasure of the board outside the
classified service. In such departments, the powers and duties of
the board shall be regulatory, advisory and policy—making, and not
administrative. All of the administrative powers and duties of the
department are vested in the secretary, to be administered by him
or her under the direction of the board. The secretary, with the
approval of the board, shall promulgate rules for administering the
department and performing the duties assigned to the department.

&) The secretary of natural resources shall be nominated by the
governor, and with the advice and consent of the senate appointed,
to serve at the pleasure of the governor.

(d? The secretary of agriculture, trade and consumer protection
shall be nominated by the governor, and with the advice and
consent of the senate appointed, to serve at the pleasure of the
governor.

(3) EXECUTIVE ASSISTANT. Each secretary may appoint an
executive assistant to serve at his or her pleasufe outside the
classified service. The executive assistant shall perform duties as
the secretary prescribes. In this subsection, “secretary” includes
the attorney general, the adjutant general, the director of the
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technical college system and the state superintendent of public
instruction.

(3m) FIELD DISTRICT OR FIELD AREA DIRECTORS. Each secretary
may appoint a director under the classified service for each district
or area office established in his or her department under s.15.02
(3) (b).

(4) OFFICIAL OATH. Each secretary shall take and file the official
oath prior to assuming office.

(5) EXECUTIVE ASSISTANT APPRoVALS. Positions for which
appointment is made under sub. (3) may be authorized only under

S. 16.505.

History: 1973 c. 90; 1977 c. 4, 196; 1985a. 18; 1985 a. 332s. 251 (3); 1989a. 31,
169; 1993 a. 399; 1995 a. 27.

A secretary, appointed by the governor, could be removed only by the governor,
even though the general appointment statute had been amended to provide that the
secretary is appointed by a board to serve at the board’s pleasure. Moses v. Board of
Veterans Affairs, 80 Wis. 2d 411, 259 N.W.24 102 (1977).

15.06 Commissions and commissioners.(1) SELECTION OF
MEMBERS.(a) Except as otherwise provided in this subsection, the
members of commissions shall be nominated by the governor, and
with the advice and consent of the senate appointed, for staggered
&year terms expiringon March | of the odd—numbered years.

(ag) Members of the Wisconsin waterways commission shall be
nominated by the governor, and with the advice and consent of the
senate aﬁpointed, for staggered 5—year terms.

(ar) The commissioner of railroads shall be nominated by the
overnor, and with the advice and consent of the senate appointed,
or a 6—year term expiring on March | of an odd—numbered year.

(b) The commissioner of insurance shall be nominated by the
governor, and with the advice and consent of the senate appointed,
to serve at the pleasure of the governor. The governor may remove
from office the commissioner of insurance who was appointed for
a fixed term before August 1, 1987.

(d) The members of the personnel commission shall be
nominated by the governor, and with the advice and consent of the
senate appointed, for 5-year terms, subject to the following
conditions:

1. At least one member shall be licensed to practice law in this
state.

2. They shall possess some professional experience in the field
of personnel or labor relations.

3. No member may hold any other position in state employment.

4. No member, when appointed or for 3 years immediately prior
to the date of appointment, may have been an officer of a
committee in any political party, partisan political club or partisan
political organization or have held or been a candidate for any
partisan elective public office. No member may become a
candidate for or hold any such office.

5. At no time may more than 2 members be adherents of the
same political party.

6. Each member of the commission shall be a U.S. citizen and
shall have been a resident of this state for at least 3 years.

(2) SELECTION orF OFFICERS. Each commission may annually
elect officers other than a chairperson from among its members as
its work requires. Any officer may be reappointed or reelected. At
the time of making new nominations to commissions, the governor
shall designate a member or nominee of each commission to serve
as the commission’s chairperson for a 2—year term expiring on
March 1 of the odd—numbered year except that:

éa) Commencing March 1, 1979, and thereafter, the labor and
industry review commission shall elect one of its members to
serve as the commission’s chairperson for a 2—year term expiring
on March 1 of the odd—numbered year.

(3) FULL-TIME OFFICES.(a) A commissioner ma?; not hold any
other office or position of profit or pursue any other business or
vocation, but shall devote his or her entire time to the duties of his
or her office. This paragraph does not apply to: |. The
commissioner of insurance. 3. The members of the Wisconsin
waterways commission.

(b) The commissioner of insurance shall not engage in any other
occupation, business or activity that is in any way inconsistent
with the performance of the duties of the commissioner of
insurance, nor shall the commissioner hold any other public office.

4) CHAIRPERSON; ADMINISTRATIVE DUTIES. The administrative
duties of each commission shall be vested in its chairperson, to be
administered by the chairperson under the statutes and rules of the
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commission and subject to the policies established by the
commission.

(4m) EXECUTIVE ASSISTANT. Each commission chairperson
under s. 230.08 (2) (m) and each commissioner of the public
service commission may appoint an executive assistant to serve at
his or her pleasure outside the classified service. The executive
assistant shall perform duties as the chairperson or commissioner
prescribes.

(5) FREQUENCY OF MEETINGS; PLACE. Every commission shall
meet on the call of the chairperson or a majority of its members.
Every commission shall maintain its offices in Madison, but may
meet or hold hearings at such other locations as will best serve the
citizens of this state.

(6) Quorum. A majority of the membershiﬁ of a commission
constitutes a quorum to do business, except that vacancies shall
not prevent a commission from doing business. This subsection
does not apply to the parole commission.

g) REPORTS. Every commission attached to a department shall
submit to the head of the department, upon request of that person
not more often than annually, a report on the operation of the
commission.

(8) OrriciAL OATH. Every commissioner shall take and file the
official oath prior to assuming office.

(9) EXECUTIVE ASSISTANT APPROVALS. Positions for which
appointment is made under sub. (4m) may be authorized only

under s. 16.505.

History: 1971 ¢. 193,307; 1977 c. 29, 196,274; 1981 c. 347; 1983 a. 27, 371, 410,
538: 1985 a. 29: 1987 a. 27, 403; 1989 a. 31: 1991 a. 39. 269,316 1993 a. 16, 123:
1995a.27; I'H%7 o 7, 2001 m 16.

A single member of the personnel commission is empowered to act as the
commission when 2 of the 3 commission positions are vacant. 68 Atty. Gen. 323.

A commissioner designated as chairperson of the commission under sub. (2) is not
appointed to a new position, and Art. IV, s. 26, precludes a salary increase based on
that designation. 76 Atty. Gen. 52.

Sub. (3) (a) prohibits a commissioner from pursuing business interests that would
prevent properly futfilling the duties of the office. 77 Atty. Gen. 36.

15.07 Boards.{1) SELECTION oF MEMBERS.(a) If a department or
independent agency is under the direction and supervision of a
board, the members of the board, other than the members serving
on the board because of holding another office or position, shall be
nominated by the governor, and with the advice and consent of the
senate appointed, to serve for terms prescribed by law, except:

1. Members of the higher educational aids board shall be
appointed by the governor without senate confirmation.

2. Members of the elections board shall be appointed as
provided in 5.15.61.

3. Members of the employee trust funds board appointed or
elected under 5.15.16 (1) (a), (b), (d) and £} shall be appointed or
elected as provided in that section.

4. Members of the investment board appointed under s.15.76 (3)
shall be appointed as provided in that section.

The members of the educational communications board
appointed under s.15.57 (5) and (7) shall be appointed as provided
in that section.

6. Members of the University of Wisconsin Hospitals and
Clinics Board appointed under s.15.96 (8) shall be appointed by
the governor without senate confirmation.

(b) For each board not covered under par. (a?{ the governor shall
appoint the members of the board, other than the members serving
on the board because of holding another office or position and
except as otherwise provided, for terms prescribed by law except
that all members of the following boards, or all members of the
following boards specified in this paragraph, other than the
members serving on a board because of holding another office or
position, shall be nominated by the governor, and with the advice
and consent of the senate appointed, for terms provided by law:

1. Banking review board.

2. College savings program board.

3. Creditunion review board.

5. Savings and loan review board.

8. Real estate board.

9. Board on aging and long—term care.

10. Land and water conservation board.

11. Waste facility siting board.

12. Prison industriesboard.

14. Deferred compensation board.

15. The 3 members of the lower Wisconsin state riverway board
appointed under s.15.445 (3) (b) 7.
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15m. The members of the state fair park board appointed under
5.15.445 (4) (a)3.t0 5.

16. Land information board.

Note: Subd. 16. is repealed eff. 9-1-03 by 1997 Wis. Act 27.

17. Real estate appraisersboard.

18. Savings bank review board.

19m. Auctioneer board.

20. The 3 members of the Kickapoo reserve management board
appointed under s.15.445 (2) (b) 3.

2. Private employer health care coverage board.

Note: Subd. 22. is repealed «fl. 1-1-10 by 1999 Wis. Act 9.

(c) Except as provided under par. (cm), fixed terms of members
of boards shall expire on May 1 and, if the term is for an even
number of years, shall expire in an odd—numbered year.

(cm) The term of one member of the ethics board shall expire on
each May 1. The terms of 3 members of the development finance
board appointedunder s.15.155 (1) (a) 6. shall expire on May 1 of
every even—numbered year and the terms of the other 3 members
appointed under s.15.155 (1) (a) 6. shall expire on May 1 of every
odd—numbered year. The terms of the 3 members of the land and
water conservation board appointed under s.15.135 (4) (b) 2. shall
expire on January 1. The term of the member of the land and water
conservation board aPpointed under s.15.135 (4) (b) 2m. shall
expire on May 1 of an even—numbered year. The terms of
members of the real estate board shall expire on July . The terms
of the appraiser members of the real estate appraisers board and
the terms of the auctioneer and auction company representative
members of the auctioneer board shall expire on May 1 in an
even—numbered year.

(cs) No member of the auctioneer board, real estate appraisers
board or real estate board may be an officer, director or emfloyee
of a private organization that promotes or furthers any profession
or occupation regulated by that board.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every board shall elect a chairperson, vice chairperson and
secretary each of whom may be reelected for successive terms,
except that:

(@) The chairperson and vice chairperson of the investment
board shall be designated biennially by the governor.

(b) The chairperson of the board on health care information shall
be designated biennially by the governor.

(d) The officers elected by the board of regents of the University
of Wisconsin System and the technical college system board shall
be known as a president, vice president and secretary.

(e) The representative of the department of justice shall serve as
chairperson of the claims board and the representative of the
department of administration shall serve as its secretary.

(f) The state superintendent of public instruction or his or her
designated representative shall serve as chairperson of the school
district boundary appeal board.

(9) A representative of the department of justice designated by
the attorney general shall serve as nonvoting secretary to the law
enforcement standards board.

(h) The chairperson of the state fair park board shall be
designated annually by the governor from among the members
appointed under s.15.445 (4) ?a) 3., 4.and 5.

(j) At its first meeting in each even—numbered year, the state
capitol and executive residence board shall elect officers for 2—
year terms.

(k) The governor shall serve as chairperson of the governor’s
work—hased learning board.

(L) The governor shall serve as chairperson of the information
technology management board and the chief information officer
shall serve as secretary of that board.

(B)FREQUENCY OF MEETINGS.(a) If a department or independent
agency is under the direction and supervision of a board, the board
shall meet quarterly and may meet at other times on the call of the
chairperson or a majority of its members. If a department or
independent agency Is under the direction and supervision of a
board, the board shall, in addition, meet no later than August 31 of
each even—numbered year to consider and approve a proposed
budget of the department or independent agency for the
succeeding fiscal biennium.

(b) Except as provided in par. (bm), each board not covered
under par. (a) shall meet annually, and may meet at other times on
the call of the chairperson or a majority of its members. The
auctioneer board, the real estate board and the real estate
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appraisers board shall also meet on the call of the secretary of
regulation and licensing or his or her designee within the
department.

(bm) 1. The board on health care information shall meet 4 times
each year and may meet at other times on the call of the
chairperson or a majority of the board’s members.

2. The environmental education board shall meet 4 times each
year and may meet at other times on the call of the chairperson.

3. The auctioneer board shall meet at least 4 times each year.

4. The information technology management board shall meet at
least 4 times each year and may meet at other times on the call of
the chairperson.

(4) QuUORUM. A majority of the membership of a board
constitutes a quorum to do business and, unless a more restrictive
provision is adopted by the board, a majority of a quorum may act
in any matter within the jurisdiction of the board. This subsection
does not apply to actions of the ethics board or the school district
boundary appeal board as provided in ss. 19.47 (4) and 117.05 (2)
{al.

(5) REIMBURSEMENT FOR EXPENSES; COMPENSATION. Except as
provided in sub. (5m), the members of each board shall be
reimbursed for their actual and necessary expenses incurred in the
performance of their duties, such reimbursement in the case of an
officer or employee of this state who represents an agency as a
member of a board to be paid by the agency which pays the
member’s salary. The members shall receive no compensation for
their services, except that the following members of boards, except
full-time state officers or employees, also shall be paid the per
diem stated below for each day on which they were actually and
necessarily engaged in the performance of their duties:

(a) Members of the investment board, $50 per day.

(b) Members of the banking review board, $25 per day but not
to exceed $1,500 per year.

(c) Members of the auctioneer board, $25 per day.

(d) Members of the board of agriculture, trade and consumer
protection, not exceeding $35 per day as fixed by the board with
the approval of the governor, but not to exceed $1,000 per year.

(e) In lieu of a per diem, the members of the technical college
system board shall receive $100 annually.

f) Members of the teachers retirement board, appointive
members of the Wisconsin retirement board, appointive members
of the group insurance board, members of the deferred
compensation board and members of the employee trust funds
board, $25 per day.

(9) Members of the savings and loan review board, $10 per day.

(gm) Members of the savings bank review board, $10 per day.

(h) Voting members of the land and water conservation board,
$25 per dat))/.

(i) Members of the educational approval board, $25 per day.

ij1 Members of the state fair park board, $10 per day but not to
exceed $600 per year.

(k) Members of the ethics board, $25 per day.

(L) Members of the school district boundary appeal board, $25
per day.

(n) Members of the elections board, $25 per day.

{o) Members of the burial sites preservation board, $25 per day.

r) Members of the real estate board, $25 per day.
S) Members of the credit union review board, $25 per day but
not to exceed $1,500 per year.

(t) Members of the waste facility siting board who are town or
county officials, $35 per day.

(w) Members of the lower Wisconsin state riverway board, $25
per day.

(x) Members of the real estate appraisers board, $25 per day.

(y) Members of the Kickapoo reserve management board, $25
per day.

(5m) LIMITATIONS ON SALARY AND EXPENSES.(b) Lower
Wisconsin state riverway board. The members, except for the
chairperson, of the lower Wisconsin state riverway board shall be
reimbursed under sub. (5) for only their necessary and actual
travel expensesincurred in the performance of their duties, or shall
be paid $25 plus mileage incurred in the performance of their
duties, whichever is greater. The chairperson of the lower
Wisconsin state riverway board shall be reimbursed for all his or
her actual and necessary expenses incurred in the performance of
his or her duties. The lower Wisconsin state riverway board shall

Structure of the Executive Branch

determine which expenses of the chairperson are actual and
necessary before reimbursement.

(6)RePORTS. Every board created in or attached to a department
or independent agency shall submit to the head of the department
or independent agency, upon request of that person not more often
than annually, a report on the operation of the board.

(7) OFFICIAL OATH. Each member of a board shall take and file
the official oath prior to assuming office.

History: 1971c. 100s. 23; 1971C. 125,261,270,323; 1973c. 90, 156,299,334;
1975 c. 39, 41, 422; 1977 C. 29 ss. 24, 26, 1650m (3); 1977 C. 203, 277, 418, 427,
1979¢. 34, 110,221,346; 1981C. 20, 62, 94, 96, 156,314,346,374,391; 1983 a 27,
282,403; 1985 a 20, 29, 316; 1987 a 27. 119, 142,354,399,403; 1989a. 31, 102,
114,219,299,340; 1991 a. 25, 39, 116,221,269,316; 1993a 16, 75, 102, 184,349,
399.490; 1995a 27,216,247; 1997 a 27; 1999a 9, 44, 181,197; 2001a. 16.

“Membership” as used in SUD. (4) means the authorized number of positions and
not the number of positionsthat are currently occupied. 66 Ally. Gen. 192.

15.08 Examining boards and councils.(1) SELECTION OF
MEMBERS. All members of examining boards shall be residents of
this state and shall, unless otherwise provided by law, be
nominated by the governor, and with the advice and consent of the
senate appointed. Appointments shall be for the terms provided by
law. Terms shall expire on July 1. No member may serve more
than 2 consecutive terms. No member of an examining board may
be an officer, director or employee of a private organization which
promotes or furthers the profession or occupation regulated by that
board.

(1m) PusLIC MEMBERS.(a) Public members appointed under
5.15.405 or 15.407 shall have all the powers and duties of other
members except they shall not prepare questions for or grade any
licensing examinations.

{mmi Public members appointed under s.15.405 or 15.407 shall
not be, nor ever have bweem, licensed, certified, registered or
engaged in any profession or occupation licensed or otherwise
regulated by the board, examining board or examining council to
which they are appointed, shall not be married to any person so
licensed, certified, registered or engaged, and shall not employ, be
employed by or be professionally associated with any person so
licensed, certified, registered or engaged.

(b) The public members of the chiropractic examining board, the
dentistry examining board, the hearing and speech examining
board, the medical examining board, perfusionists examining
council, respiratory care practitioners examining council and
council on physician assistants, the board of nursing, the nursing
home administrator examining board, the veterinary examining
board, the optometry examining board, the pharmacy examining
board, the marriage and family therapy, professional counseling,
and social work examining board, and the psychology examining
board shall not be engaged in any profession or occupation
concerned with the delivery of physical or mental health care.

(c) The membership of each examining board and examining
council created in the department of regulation and licensing after
June 1, 1975, shall be increased by one member who shall be a
public member appointed to serve for the same term served by the
other members of such examining board or examining council,
unless the act relating to the creation of such examining board or
examining council provides that 2 or more public members shall
be appointed to such examining board or examining council.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every examining board shall elect from among its members a
chairperson, vice chairperson and, unless otherwise provided by
law, a secretary. Any officer may be reelected to succeed himself
or herself.

(3) FREQUENCY OF MEETINGS.(a) Every examining board shall
meet annually and may meet at other times on the call of the
chairperson or of a majority of its members.

(b) The medical examining board shall meet at least 12 times
annually.

(c) The hearing and speech examining board shall meet at least
once every 3 months.

(4) QuoRruUM. (a) A majority of the membership of an examining
board constitutes a quorum to do business, and a majority of a
quorum may act in any matter within the jurisdiction of the
examining board.

(b) Notwithstanding par. (a), no certificate or license which
entitles the person certified or licensed to practice a trade or
profession shall be suspended or revoked without the affirmative
vote of two-thirds of the voting membership of the examining
board.
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(5) GENERAL POWERS. Each examining board: (a) May compel
the attendance of witnesses, administer oaths, take testimony and
receive proof concerning all matters within its jurisdiction.

(b) Shall promulgate rules for its own guidance and for the
guidance of the trade or profession to which it pertains, and define
and enforce professional conduct and unethical practices not
inconsistent with the law relating to the particular trade or
profession.

(c) May limit, suspend or revoke, or reprimand the holder of,
any license, permit or certificate granted by the examining board.

(6) IMPROVEMENT OF THE PROFESSION. In addition to any other
duties vested in it by law, each examining board shall foster the
standards of education or training pertaining to its own trade or
profession, not only in relation of the trade or profession to the
interest of the individual or to organized business enterprise, but
also in relation to government and to the general welfare. Each
examining board shall endeavor, both within and outside its own
trade or profession, to bring about a better understanding of the
relationship of the particular trade or profession to the general
welfare of this state.

(7)COMPENSATION AND REIMBURSEMENT FOR EXPENSES. Each
member of an examining board shall, unless the member is a full-
time salaried employee of this state, be paid a per diem of $25 for
each day on which the member was actually and necessarily
engaged in the performance of examining board duties. Each
member of an examining board shall be reimbursed for the actual
and necessary expenses incurred in the performance of examining
board duties.

(8) OrriciaL OATH. Every member of an examining board shall
take and file the official oath prior to assuming office.

(9) ANNUAL REPORTS. Every examiningboard shall submit to the
head of the department in which it is created, upon request of that
person not more often than annually, a report on the operation of
the examining board.

(10) SEAL.Every examining board may adopt a seal.

History: 1971c. 40; 1975c. 86, 199; 1977c. 418; 1979cC. 32; 1979C.34 ss. 32e to
325,2102 (45) (a); 1979¢. 221; 1981 c. 94; 1983 a. 403,524; 1985a. 332,340; 1987
a 399; 1989 a. 229,316,359; 1991a. 39, 160,316; 1993 a. 105, 107,184,490; 1995
a. 245; 1997 a. 175; 1999 a. 180; 2001 a. 80, 89, 103. Selection and terms of officers
of regulatory and licensing boards are discussed. 75 Atty. Gen. 247 (1986).

15.085 Affiliated credentialing boards.(1) SELECTION OF
MEMBERS. All members of affiliated credentialing boards shall be
residents of this state and shall, unless otherwise provided by law,
be nominated by the governor, and with the advice and consent of
the senate appointed. Appointments shall be for the terms
provided by law. Terms shall expire on July 1. No member may
serve more than 2 consecutive terms. No member of an affiliated
credentialing board may be an officer, director or employee of a
private organization which promotes or furthers the profession or
occupation regulated by that board.

(1m) PusLic MEMBERs.(2) Public members appointed under
5.15.406 shall have all of the powers and duties of other members
except that they shall not prepare questions for or grade any
licensing examinations.

(am) Public members appointed under s.15.406 shall not be, nor
ever have been, licensed, certified, registered or engaged in any
profession or occupation licensed or otherwise regulated by the
affiliated credentialing board to which they are appointed, shall
not be married to any person so licensed, certified, registered or
engaged, and shall not employ, be employed by or be
professionally associated with any person so licensed, certified,
registered or engaged.

(b) The public members of the physical therapists affiliated
credentialing board, podiatrists affiliated credentialing board or
occupational therapists affiliated credentialing board shall not be
engaged in any profession or occupation concerned with the
delivery of physical or mental health care.

(2) SELECTION OF OFFICERS. At its first meeting in each year,
every affiliated credentialing board shall elect from among its
members a chairperson, vice chairperson and, unless otherwise
provided by law, a secretary. Any officer may be reelected to
succeed himself or herself.

(3) FREQUENCY OF MEETINGS.(a) Every affiliated credentialing
board shall meet annually and may meet at other times on the call
of the chairperson or of a majority of its members.

() The chairperson of an affiliated credentialing board shall
meet at least once every 6 months with the examining board to
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which the affiliated credentialing board is attached to consider all
matters of joint interest.

(4) QuoruM. (a) A majority of the membership of an affiliated
credentialing board constitutes a quorum to do business, and a
majority of a quorum may act in any matter within the jurisdiction
of the affiliated credentialing board.

(b) Notwithstanding par. (a), no certificate or license which
entitles the person certified or licensed to practice a trade or
profession shall be suspended or revoked without the affirmative
vote of two-thirds of the membership of the affiliated
credentialing board.

(5) GENERAL POWERS. Each affiliated credentialing board: (a)
May compel the attendance of witnesses, administer oaths, take
testimony and receive proof concerning all matters within its
jurisdiction.

(b) Shall promulgate rules for its own guidance and for the
guidance of the trade or profession to which it pertains, and define
and enforce professional conduct and unethical practices not
inconsistent with the law relating to the particular trade or
profession. In addition to any other procedure under ch. 227
relating to the promulgation of rules, when promulgating a rule,
other than an emergency rule under s. 227.24, an affiliated
credentialing board shall do all of the following:

1. Submit the proposed rule to the examining board to which the
affiliated credentialing board is attached. The proposed rule shall
be submitted under this subdivision at least 60 days before the
proposed rule is submitted to the legislative council staff under s.
227.15(1).

2. Consider any comments on a proposed rule made by the
examining board to which the affiliated credentialing board is
attached, if the examining board submits the comments to the
affiliated credentialing board within 30 days after a public hearing
on the proposed rule under s. 227.18 or, if no hearing is held,
within 30 days after the proposed rule is published under s. 227.16
(2) iel,

3. Include, in the report submitted to the legislature under s.
227.19 (2), any comments on the proposed rule submitted by the
examining board under subd. 2. and the affiliated credentialing
board’s responses to those comments.

(c) May limit, suspend or revoke, or reprimand the holder of,
any license, permit or certificate granted by the affiliated
credentialing board.

(6) IMPROVEMENT OF THE PROFESSION. In addition to any other
duties vested in it by law, each affiliated credentialing board shall
foster the standards of education or training pertaining to its own
trade or profession, not only in relation of the trade or profession
to the interest of the individual or to organized business enterprise,
but also in relation to government and to the general welfare. Each
affiliated credentialing board shall endeavor, both within and
outside its own trade or profession, to bring about a better
understanding of the relationship of the particular trade or
profession to the general welfare of this state.

COMPENSATION AND REIMBURSEMENT FOR EXPENSES. Each
member of an affiliated credentialing board shall, unless the
member is a full-time salaried employee of this state, be paid a per
diem of $25 for each day on which the member was actually and
necessarily engaged in the performance of affiliated credentialing
board duties. Each member of an affiliated credentialing board
shall be reimbursed for the actual and necessary expenses incurred
in the performance of affiliated credentialing board duties.

(8) OFFICIAL OATH. Every member of an affiliated credentialing
board shall take and file the official oath prior to assuming office.

(9) ANNUAL REPORTS. Every affiliated credentialing board shall
submit to the head of the department in which it is created, upon
request of that person not more often than annually, a report on the
operation of the affiliated credentialing board.

(10) SeAL.Every affiliated credentialing board may adopt a seal.

History: 1993 a. 107; 1997 a. 175; 1999 a. 180.

15.09 Councils.(1) SELECTION OF MEMBERS.(d) Unless otherwise
provided by law, the governor shall appoint the members of
councils for terms prescribed by law. Except as provided in par.
(b), fixed terms shall expire on July 1 and shall, if the term is for
an even number of years, expire in an odd—numbered year.

(b) The terms of the members of the council on recycling shall
expire as specified under s.15.347 (17) (c).
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(2) SELECTION OF OFFICERS. Unless otherwise provided by law,
at its first meeting in each year every council shall elect a
chairperson, vice chairperson and secretary from among its
members. Any officer may be reelected for successive terms. For
any council created under the general authority of s.15.04 (1) (c),
the constitutional officer or secretary heading the department or
the chief executive officer of the independent agency in which
such council is created shall designate an employee of the
department or independent agency to serve as secretary of the
council and to be a voting member thereof.

(3) LOCATION AND FREQUENCY OF MEETINGS. Unless otherwise
provided by law, every council shall meet at least annually and
shall also meet on the call of the head of the department or
independent agency in which it is created, and may meet at other
times on the call of the chairperson or a majority of its members.
A council shall meet at such locations as may be determined by it
unless the constitutional officer or secretary heading the
department or the chief executive officer of the independent
agency in which it is created determines a specific meeting place.

(4) QUoRUM. Except as otherwise expressly provided, a majority
of the membership of a council constitutes a quorum to do
business, and a majority of a quorum may act in any matter within
the jurisdiction of the council.

) POWERS AND DUTIES. Unless otherwise provided by law, a
council shall advise the head of the department or independent
agency in which it is created and shall function on a continuing
basis for the study, and recommendation of solutions and policy
alternatives, of the problems arising in a specified functional area
of state government.

(6) REIMBURSEMENT FOR EXPENSES. Members of a council shall
not be compensated for their services, but members of councils
created by statute shall be reimbursed for their actual and
necessary expenses incurred in the performance of their duties,
such reimbursement in the case of an elective or appointive officer
or employee of this state who represents an agency as a member of
a council to be paid by the agency which pays his or her salary.

(7) REPORTS. Unless a different provision is made by law for
transmittal or publication of a report, every council created in a
department or independent agency shall submit to the head of the
department or independent agency, upon request of that person not
more often than annually, a report on the operation of the council.

(8) OFFICIAL OATH. Each member of a council shall take and file

the official oath prior to assuming office.
History: 1971c. 211; 1977 c. 29; 1977c. 196s. 131; 1979c. 34, 346; 1983 a. 27,
388,410; 1985a. 84; 1989 a. 335; 1991 a. 30, 189;1993 & 184.6. One person

15.40 Department of regulation and licensing; creation.
There is created a department of regulation and licensing under the
direction and supervision of the secretary of regulation and
licensing.

History: 1971c. 270s. 104; 1975 c. 39; 1977c¢. 29; 1977c. 196s. 131; 1977c.
418'ss. 24 t0 27.

15.405 Same; attached boards and examining boards.(1)
ACCOUNTING EXAMINING BOARD. There is created an accounting
examining board in the department of regulation and licensing.
The examining board shall consist of 7 members, appointed for
staggered 4-year terms. Five members shall hold certificates as
certified public accountants and be eligible for licensure to
practice in this state. Two members shall be public members.

(2) EXAMINING BOARD OF ARCHITECTS, LANDSCAPE ARCHITECTS,
PROFESSIONAL ENGINEERS, DESIGNERS AND LAND SURVEYORS. There
is created an examining board of architects, landscape architects,
professional engineers, designers and land surveyors in the
department of regulation and licensing. Any professional member
appointed to the examining board shall be registered to practice
architecture, landscape architecture, professional engineering, the
design of engineering systems or land surveying under ch. 443.
The examining board shall consist of the following members
appointed for 4—year terms: 3 architects, 3 landscape architects, 3
professional engineers, 3 designers, 3 land surveyors and 10public
members.

(a) In operation, the examining board shall be divided into an
architect section, a landscape architect section, an engineer
section, a designer section and a land surveyor section. Each
section shall consist of the 3 members of the named profession
appointed to the examining board and 2 public members appointed
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to the section. The examining board shall elect its own officers,
and shall meet at least twice annually.

(b) All matters pertaining to passing upon the qualifications of
applicants for and the granting or revocation of registration, and
all other matters of interest to either the architect, landscape
architect, engineer, designer or land surveyor section shall be
acted upon solely by the interested section.

(c) All matters of joint interest shall be considered by joint
meetings of all sections of the examining board or of those
sections to which the problem is of interest.

(2m) EXAMINING BOARD OF PROFESSIONAL GEOLOGISTS,
HYDROLOGISTS AND SOIL SCIENTISTS.(a) There is created in the
department of regulation and licensing an examining board of
professional geologists, hydrologists and soil scientists consisting
of the following members appointed for 4—year terms:

1. Three members who are professional geologists licensed
under ch. 470.

2. Three members who are professional hydrologists licensed
under ch. 470.

3. Three members who are professional soil scientists licensed
under ch. 470.

4. Three public members.

(b) In operation, the examining board shall be divided into a
professional geologist section, a professional hydrologist section
and a professional soil scientist section. Each section shall consist
of the 3 members of the named profession appointed to the
examining board and one public member appointed to the section.
The examining board shall elect its own ofticers, and shall meet at
least twice annually.

(c) All matters pertaining to passing upon the qualifications of
applicants for and the granting or revocation of licenses, and all
other matters of interest to either the professional geologist,
hydrologist or soil scientist section shall be acted upon solely by
the interested section.

(d) All matters of joint interest shall be considered by joint
meetings of all sections of the examining board or of those
sections to which the matter is of interest.

(3) AUCTIONEER BOARD. (a) There is created in the department
of regulation and licensing an auctioneer board consisting of the
following members appointed for 4-year terms:

1. Four members, each of whom is registered under ch. 480 as
an auctioneer, or is an auction company representative, as defined
in . 480.01 (3), of an auction company that is registered under ch.
480 as an auction company.

2. Three public members.

(b) No member of the board may serve more than 2 terms.

(5) CHIROPRACTIC EXAMINING BOARD. There is created a
chiropractic examining board in the department of regulation and
licensing. The chiropractic examining board shall consist of 6
members, appointed for staggered 4-year terms. Four members
shall be graduates from a school of chiropractic and licensed to
practice chiropractic in this state. Two members shall be public
members. No person may be a?]pointed to the examining board
who is in any way connected with or has a financial interest in any
chiropractic school.

(5g) CONTROLLED SUBSTANCES BOARD. There is created in the
department of regulation and licensing a controlled substances
board consisting of the attorney general, the secretary of health
and family services and the secretary of agriculture, trade and
consumer protection, or their designees; the chairperson of the
pharmacy examining board or a designee; and one psychiatrist and
one pharmacologist appointed for 3—year terms.

(6) DENTISTRY EXAMINING BOARD. There is created a dentistry
examining board in the department of regulation and licensing
consisting of the following members appointed for 4—year terms:

(a) Six dentists who are licensed under ch. 447.

Note: Par. (a) is shown as repealed and recreated eff. 12-31-02 by 2001 Wis.
ﬁf?t 16. Prior to 12-31-02 it reads: (a) SIX dentists who are licensed under ch.

(b) Three dental hygienists who are licensed under ch. 447.
Notwithstanding s.15.08 (Im) (a), the dental hygienist members
may participate in the preparation and grading of licensing
examinations for dental hygienists.

Note: Par. (b) is shown as repealed and recreated eff. 12-31-02 by 2001 Wis.
Act 16. Prior to 12-31-02it reads:

(b) Three dental hygienists who are licensed under ch. 447. Notwithstanding
s.15.08 (1m) éa), the dental hygienist members may participate in the
preparation and grading of licensing examinations for dental hygienists.

(c) Two public members.
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(6m) HEARING AND SPEECH EXAMINING BOARD. There is created
a hearing and speech examining board in the department of
regulation and licensing consisting of the following members
appointed for 4-year terms:

a) Three hearing instrument specialists licensed under subch. |
of ch. 459.

(b) One otolaryngologist.

(c) . One audiologist registered under subch. IIT of ch. 459.
This subdivision applies during the period beginning on December
1, 1990,and ending on June 30, 1993.

2. One audiologist licensed under subch. II of ch. 459. This
subdivision applies after June 30, 1993.

(d) 1. One speech-language pathologist registered under subch.
11 of ch. 459. This subdivision applies during the period
beginning on December I, 1990, and ending on June 30, 1993.

2. One speech-language pathologist licensed under subch. II of
ch. 459. This subdivision applies after June 30, 1993.

(e) Two public members. One of the public members shall be a
hearing aid user.

(7) MEDICAL EXAMINING BOARD. () There is created a medical
examining board in the department of regulation and licensing.

(b) The medical examining board shall consist of the following
members appointed for stag?ered 4-year terms:

1. Nine licensed doctors of medicine.\

2. One licensed doctor of osteopathy.

3. Three public members.

(c) The chairperson of the patients compensation fund peer
review council under s. 655.275 shall serve as a nonvoting
member of the medical examining board.

(7c) MARRIAGE AND FAMILY THERAPY, PROFESSIONAL
COUNSELING, AND SOCIAL WORK EXAMINING BOARD. (&) There is
created a marriage and family therapy, professional counseling,
and social work examining board in the department of regulation
and licensing consisting of the following members appointed for
4—year terms:

1. Four social worker members who are certified or licensed
under ch. 451.

2. Three mamage and family therapist members who are
licensed under ch. 457.

3. Three professional counselor members who are licensed
under ch. 451.

4. Three Public members who represent groups that promote the
interests of consumers of services provided by persons who are
certified or licensed under ch. 457.

(am) The 4 members appointed under par. (a) 1. shall consist of
the following:

1. One member who is certified under ch. 457 as an advanced
practice social worker.

2. One member who is certified under ch. 457 as an independent
social worker.

3. One member who is licensed under ch. 457 as a clinical social
worker.

4. At least one member who is employed as a social worker by a
federal, state or local governmental agency.

(b} In oEeration, the examining board shall be divided into a
social worker section, a marriage and family therapist section and
a professional counselor section. The social worker section shall
consist of the 4 social worker members of the examining board
and one of the public members of the examining board. The
mamage and family therapist section shall consist of the 3
marriage and family therapist members of the examining board
and one of the public members of the examining board. The
professional counselor section shall consist of the 3 professional
counselor members of the examining board and one of the public
members of the examining board.

(c) All matters pertaining to granting, denying, limiting,
suspending, or revoking a certificate or license under ch. 457, and
all other matters of interest to either the social worker, marriage
and family therapist, or professional counselor section shall be
acted upon solely by the interested section of the examining board.

(d) All matters that the examining board determines are of joint
interest shall be considered by joint meetings of all sections of the
examining board or of those sections to which the problem is of
interest.

(e) Notwithstanding s.15.08 (4) (a), at a joint meeting of all
sections of the examining board, a majority of the examining
board constitutes a quorum to do business only if at least 8

8
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members are present at the meeting. At a meeting of a section of
the examining board or ajoint meeting of 2 or more of the sections
of the examining board, each member who is present has one vote,
except as provided in par. (ff).

f) At ajoint meeting of the social worker section and one or
both of the other sections of the examining board, each member
who is present has one vote, except that the social worker
members each have three—fourths of a vote if all 4 of those
members are present.

(7g) BOARD OF NURSING. There is created a board of nursing in
the department of regulation and licensing. The board of nursing
shall consist of the following members appointed for staggered 4--
year terms: 5 currently licensed registered nurses under ch. 441; 2
currently licensed practical nurses under ch. 441; and 2 public
members. Each registered nurse member shall have graduated
from a program in professional nursing and each practical nurse
member shall have graduated from a program in practical nursing
accredited by the state in which the program was conducted.

(7m) NURSING HOME ADMINISTRATOR EXAMINING BOARD. There
is created a nursing home administrator examining board in the
department of regulation and licensing consisting of 9 members
appointed for staggered 4-year terms and the secretary of health
and family services or a designee, who shall serve as a nonvoting
member. Five members shall be nursin? home administrators
licensed in this state. One member shall be a physician. One
member shall be a nurse licensed under ch. 441. Two members
shall be public members. No more than 2 members may be
officials or full-time employees of this state.

(8) OPTOMETRY EXAMINING BOARD. There is created an
optometry examining board in the department of regulation and
licensing. The optometry examining board shall consist of 7
members apFointed for staggered 4—year terms. Five of the
members shall be licensed optometrists in this state. Two members
shall be public members.

(9) PHARMACY EXAMINING BOARD. There is created a pharmacy
examining board in the department of regulation and licensing.
The pharmacy examining board shall consist of 7 members
appointed for staggered 4-year terms. Five of the members shall
be licensed to practice pharmacy in this state. Two members shall
be public members.

(10m) PSYCHOLOGY EXAMINING BOARD. There is created in the
department of regulation and licensing a cPs?/chology examining
board consisting of 6 members appointed for staggered 4-year
terms. Four of the members shall be psychologists licensed in this
state. Each of the psychologist members shall represent a different
specialty area within the field of psychology. Two members shall
be public members

(10r) REAL ESTATE APPRAISERS BOARD. (@) There is created a
real estate appraisers board in the department of regulation and
licensing consisting of the following members appointed for 4—
year terms:

1. Three appraisers who are certified or licensed under ch. 458.

2. One assessor, as defined in s. 458.09 (1).

3. Three public members

(b) Of the appraiser members of the board, one shall be certified
under s. 458.06 as a general appraiser, one shall be certified under
s.458.06 as a residential appraiser and one shall be licensed under
S.458.08 as an appraiser. No public member of the board may be
connected with or have any financial interest in an appraisal
business or in any other real estate—related business. Section 5.08
(1m) (am) applies to the public members ofthe board. No member
of the board may serve more than 2 consecutive terms.

(c) Notwithstanding s.15.07 (4), a majority of the board
constitutes a quorum to do business only if at least 2 of the
members present are appraiser members and at least one of the
members present is a public member.

(11) REAL ESTATE BOARD. There is created a real estate board in
the department of regulation and licensing. The real estate board
shall consist of 7 members appointed to staggered 4—year terms.
Four of the members shall be real estate brokers or salespersons
licensed in this state. Three members shall be public members.
Section 15.08 (Im) (am) applies to the public members of the real
estate board. No member may serve more than 2 terms. The real
estate board does not have rule—making authority.

(12) VETERINARY EXAMINING BOARD. There is created a
veterinary examining board in the department of regulation and
licensing. The veterinary examining board shall consist of 8
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members appointed for staggered 4-year terms. Five of the
members shall be licensed veterinarians in this state. One member
shall be a veterinary technician certified in this state. Two
members shall be public members. No member of the examinin%
board may in any way be financially interested in any schoo
having a veterinary department or a course of study in veterinary
or animal technology.

(16) FUNERAL DIRECTORS EXAMINING BOARD. There is created a
funeral directors examining board in the department of regulation
and licensing. The funeral directors examining board shall consist
of 6 members appointed for staggered 4-—year terms. Four
members shall be licensed funeral directors under ch. 445 in this
state. Two members shall be public members.

(17) BARBERING AND COSMETOLOGY EXAMINING BOARD. There is
created a barbering and cosmetology examining board in the
department of regulation and licensing. The barbering and
cosmetology examining board shall consist of 9 members
appointed for &year terms. Four members shall be licensed
barbers or cosmetologists, 2 members shall be public members,
one member shall be a representative of a private school of
barbering or cosmetology, one member shall be a representative of
a public school of barbering or cosmetology and one member shall
be a licensed electrologist. Except for the 2 members representing
schools, no member may be connected with or have any financial

interest in a barbering or cosmetology school.

History: 1973 c. 90, 156; 1975 c. 39, 86, 199, 200, 383,422; 1977 c. 26, 29, 203;
1977 c. 418; 1979 c. 34 s5.45, 47 to 52; 1979 €. 221,304; 1981 ¢. 94 s5.5,9; 1981 c.
356; 1983 a. 27,403,485,538; 1985 a. 340; 1987 a. 257 s. 2; 1987 a. 264,265,316;
1989 a. 316,340; 1991 a. 39, 78, 160, 189,269; 1993 a. 16,102,463,465,491; 1995
a. 27 s. 9126 (19); 1995 a. 225; 1995 a. 305 s. 1; 1995a. 321,417; 1997 a. 96,252,
300: 2001 a. 16, 80.

A medical school instructor serving without compensation is ineligible to serve on
the board of medical examiners. 62 Atty. Gen. 193.

An incumbent real estate examining board member is entitled to hold over in office
until a successor is duly appointed and confirmed ks the senate. The board was
without authority to reimburse the nominee for expenses incurred in attending a
meeting during an orientation period prior to confirmation. 63 Atty. Gen. 192.

15.406 Same; attached affiliated credentialing boards.(1)
PHYSICAL THERAPISTS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a physical therapists affiliated
credentialing board consisting of the following members
appointed for &year terms:

(az1 Three physical therapists who are licensed under subch. 111
of ch. 448.

h(agr;l)SOne physical therapist assistant licensed under subch. I1l of
ch. 448.

Note: Par. (am) is created eff. 4-1-04 by 2001 Wis. Act 70.

(b) One public member.

(2) DIETITIANS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a dietitians affiliated credentialing
board consisting of the following members appointed for 4-year
terms:

(a) Three dietitians who are certified under subch. V of ch. 448.

) One public member.

8) PODIATRISTS AFFILIATED CREDENTIALING BOARD. There is
created in the department of regulation and licensing, attached to
the medical examining board, a podiatrists affiliated credentialing
board consisting of the following members appointed for 4~year
terms:

(a) Three podiatrists who are licensed under subch. IV of ch.
448.

(b) One public member.

(4) ATHLETIC TRAINERS AFFILIATED CREDENTIALING BOARD.
There is created in the department of regulation and licensing,
attached to the medical examining board, an athletic trainers
affiliated credentialing board consisting of the following members
appointed for 4—year terms:

(a) Four athletic trainers who are licensed under subch. VI of ch.
448 and who have not been issued a credential in athletic training
by a governmental authority in a jurisdiction outside this state.
One of the athletic trainer members may also be licensed under ch.
446 or 447 or subch. 1L, I or IV of ch. 448.

(b) One member who is licensed to practice medicine and
surgery under subch. It of ch. 448 and who has experience with
athletic training and sports medicine.

(c) One public member.

Structure of the Executive Branch

(5) OCCUPATIONAL THERAPISTS AFFILIATED CREDENTIALING
BOARD. There is created in the department of regulation and
licensing, attached to the medical examining board, an
occupational therapists affiliated credentialing board consisting of
the following members appointed for 4—year terms:

(a) Three occupational therapists who are licensed under subch.
VII of ch. 448.

(b) Two occupational therapy assistants who are licensed under
subch. VI of ch. 448.

(c) Two public members.

History: 1993a. 107,443; 1997 a. 75, 175; 1999a. 9,180; 2001 a. 70.

15.407 Same; (:ouncils.(1m?1 RESPIRATORY  CARE
PRACTITIONERS EXAMINING COUNCIL. There is created a respiratory
care practitioners examining council in the department of
regulation and licensing and serving the medical examining board
in an advisory capacity in the formulating of rules to be
promulgated by the medical examining board for the regulation of
respiratory care practitioners. The respiratory care practitioners
examining council shall consist of 3 certified respiratory care
practitioners, each of whom shall have engaged in the practice of
respiratory care for at least 3 years preceding appointment, one
physician and one public member. The respiratory care
practitioner and ph%/sician members shall be appointed by the
medical examining board. The members of the examining council
shall serve 3—year terms. Section 15.08 (1) to (4) (a) and (6) to
(10) shall apply to the respiratory care practitioners examining
council.

(2) COUNCIL ON PHYSICIAN ASSISTANTS. There i= created a
council on physician assistants in the department of regulation and
licensing and serving the medical examining board in an advisory
capacity. The council's membership shall consist of:

(a) The vice chancellor for health sciences of the University of
Wisconsin—Madison or the vice chancellor's designee.

(b) One public member appointed by the governor for a 2—year
term.

(c) Three physician assistants selected by the medical examining
board for staggered 2—year terms.

(2m) PERFUSIONISTS EXAMINING COUNCIL. There is created a
perfusionists examining council in the department of regulation
and licensing and serving the medical examining board in an
advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(@) Three licensed perfusionists appointed by the medical
examining board.

(b) One physician who is a cardiothoracic surgeon or a
cardiovascular anesthesiologist and who is appointed by the
medical examining board.

(3 One public member appointed by the governor.

) EXAMINING COUNCILS; BOARD OF NURSING. The following
examining councils are created in the department of regulation and
licensing to serve the board of nursing in an advisor?/ capacity.
Section 15.08 (1) to (4) (a) and (6? to (10), applies to the
examining councils.

(a) Registered nurses. There is created an examining council on
registered nurses to consist of 4 registered nurses of not less than 3
years' experience in nursing, appointed by the board of nursing for
staggered 4-year terms.

(b) Practical nurses. There is created an examining council on
licensed practical nurses to consist of one registered nurse, 3
licensed practical nurses and one registered nurse who is a faculty
member of an accredited school for practical nurses, appointed by
the board of nursing for staggered 3—year terms. No member may
be a member of the examining council on registered nurses.

(4) COUNCIL ON SPEECH-LANGUAGE PATHOLOGY AND
AUDIOLOGY. There is created a council on speech—language
pathology and audiology in the department of regulation and
licensing and serving the hearing and sPeech examining board in
an advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(a) Three speech—language pathologists licensed under subch. 11
of ch. 459.

té} Two audiologists licensed under subch. It of ch. 459.

) COUNCIL ON REAL ESTATE CURRICULUM AND EXAMINATIONS.
There is created in the department of regulation and licensing a
council on real estate curriculum and examinations consisting of 7
members appointed for 4-year terms. Five members shall be real
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estate brokers or salespersons licensed under ch. 452 and 2
members shall be public members. Of the real estate broker or
salesperson members, one member shall be a member of the real
estate board appointed by the real estate board, at least 2 members
shall be licensed real estate brokers with at least 5 years of
experience as real estate brokers, and at least one member shall be
a licensed real estate salesperson with at least 2 years of
experience as a real estate salesperson. Of the 2 public members,
at least one member shall have at least 2 years of experience in
planning or presenting real estate educational programs. No
member of the council may serve more than 2 consecutive terms.

(6) PHARMACIST ADVISORY COUNCIL. There is created a
pharmacist advisory council in the department of regulation and
licensing and serving the pharmacy examining board in an
advisory capacity. The council shall consist of the following
members appointed for 3—year terms:

(a) Two pharmacists licensed under ch. 450 appointed by the
chairperson of the pharmacy examining board.

(b) One physician licensed under subch. II of ch. 448 appointed
by the chairperson of the medical examining board.

() One nurse licensed under ch. 441 appointed by the
chairperson of the board of nursing.

Structure of the Executive Branch

(7) MASSAGE THERAPY AND BODYWORK COUNCIL. (a) There is
created a massage therapy and bodywork council in the
department of regulation and licensing, serving the department in
an advisory capacity. The council shall consist of 7 members,
appointed for 4-year terms, who are massage therapists or
bodyworkers certified under ch. 460 and who have engaged in the
practice of massage therapy or bodywork for at least 2 years
preceding appointment.

(b) In appointing members under par. (a), the governor shall
ensure, to the maximum extent practicable, that the membership of
the council is diverse, based on all.of the following factors:

1. Massage or bodywork therapies practiced in this state.

2. Affiliation and nonaffiliation with a professional association
for the practice of massage therapy or bodywork.

3. Professional associations with which massage therapists or
bodyworkers in this state are affiliated.

4. Practice in urban and rural areas in this state.

Note: Sub. (7) is created eff. 3-1-03 by 2001 Wis. Act 74.

History: 1973 ¢. 149; 1975 c. 39, 86, 199, 383,422; 1977 c. 418; 1979 ¢c. 34 ss.
46, 53; 1081 c. 390 5. 252; 1985 a. 332 5. 251 (1); 1987 a. 399; 1989 a. 229,316,341,
359; 1991 a. 316; 1993 a. 105, 107; 1997 a. 68,175; 1997 a. 237 5. 727m; 1999a. 32,
180, 186;2001 a. 74, 89.

10
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Public Records and Property

CHAPTER 19
GENERAL DUTIES OF PUBLIC OFFICIALS

SUBCHAPTER I
PUBLIC RECORDS AND PROPERTY

19.34Procedural information.

19.34 Procedural information. (1) Each authority shall adopt,
prominently display and make available for inspection and
copying at its offices, for the guidance of the public, a notice
containing a description of its organization and the established
times and places at which, the legal custodian under s. 19.33 from
whom, and the methods whereby, the public may obtain
information and access to records in its custody, make requests for
records, or obtain copies of records, and the costs thereof. This
subsection does not apply to members of the legislature or to
members of any local governmental body.

(2) (a) Each authority which maintains regular office hours at
the location where records in the custody of the authority are kept
shall permit access to the records of the authority at all times
gurling those office hours, unless otherwise specifically authorized

y law.

(b) Each authority which does not maintain regular office
hours at the location where records in the custody of the authority
are kept shall:

11

|. Permit access to its records upon at least 48 hours’ written
or oral notice of intent to inspect or copy a record; or

2. Establish a period of at least 2 consecutive hours per week
during which access to the records of the authority is permitted. In
such case, the authority may require 24 hours’ advance written or
oral notice of intent to inspect or copy a record.

(c) An authority imposing a notice requirement under par. (b)
shall include a statement of the requirement in its notice under
sub.(1), if the authority is required to adopt a notice under that
subsection.

(d) If a record of an authority is occasionally taken to a
location other than the location where records of the authority are
regularly kept, and the record may be inspected at the place at
which records of the authority are regularly kept upon one
business day’s notice, the authority or legal custodian of the record
need not provide access to the record at the occasional location.

History: 1981 ¢. 335.



Children’s Code

CHAPTER 48
CHILDREN'S CODE

SUBCHAPTERXX
MISCELLANEOUS PROVISIONS

48.981 Abused or neglected children and abused unborn children.

SUBCHAPTER XX
MISCELLANEOUS PROVISIONS

48.981 Abused or neglected children and abused
unborn children.  IDEFINITIONS. In this section:

(ag) “Agency” means a county department, the department in a
county having a population of 500,000 or more or a licensed child
welfare agency under contract with a county department or the
department in a county having a population of 500,000 or more to
perform investigations under this section.

(am) “Caregiver” means, with respect to a child who is the victim
or alleged victim of abuse or neglect or who is threatened with abuse
or neglect, any of the following persons:

1. The child’s parent, grandparent, great-grandparent, stepparent,
brother, sister, stepbrother, stepsister, half brother, or half sister.

2. The child’s guardian.

3. The child’s legal custodian.

4. A person who resides or has resided regularly or intermittently
in the same dwelling as the child.

5. An employee of a residential facility or residential care center
for children and youth in which the child was or is placed.

6. A person who provides or has provided care for the child in or
outside of the child’s home.

7. Any other person who exercises or has exercised temporary or
permanent control over the child or who temporarily or permanently
supervises or has supervised the child.

%.dAny relative of the child other than a relative specified in
subd. 1.

(b) “Community placement” means probation; extended
supervision; parole; aftercare; conditional transfer into the
community under s. 51.35 (1); conditional transfer or discharge
under s. 51.37 (9); placement in a Type 2 child caring institution or a
Type 2 secured correctional facility authorized under s. 938.539 (5);
conditional release under s. 971.17; supervised release under s.
980.06 or 980.08; participation in the community residential
confinement program under s. 301.046, the intensive sanctions
program under s. 301.048, the corrective sanctions program under s.
938.533, the intensive supervision program under s. 938.534 or the
serious juvenile offender program under s. 938.538; or any other
placement of an adult or juvenile offender in the community under
the custody or supervision of the department of corrections, the
department of health and family services, a county departmentunder
S. 46.215, 46.22, 46.23, 51.42 or 51.437 or any other person under
contract with the department of corrections, the department of health
and family services or a county department under s. 46.215, 46.22,
46.23, 51.42 or 51.437 to exercise custody or supervision over the
offender.

(cs) “Indian child” means any unmarried person who is under the
age of 18 years and is affiliated with an Indian tribe or band in any
of the following ways:

1. As a member of the tribe or band.

2. As a person who is both eligible for membership in the tribe or
band and Is the biological child of a member of the tribe or band.

(ct) “Indian unborn child” means an unborn child who, when born,
may be eligible for affiliation with an Indian tribe or band in any of
the following ways:

1. As a member of the tribe or band.

2. As a person who is both eligible for membership in the tribe or
band and the biological child of a member of the tribe or band.

(d) “Neglect” means failure, refusal or inability on the part of a
parent, guardian, legal custodian or other person exercising
temporary or permanent control over a child, for reasons other than
poverty, to provide necessary care, food, clothing, medical or dental
care or shelter so as to seriously endanger the physical health of the
child.

(f) “Record” means any document relating to the investigation,
assessment and disposition of a report under this section.

(fm) “Relative” means a parent, grandparent, great-grandparent,
stepparent, brother, sister, first cousin, 2nd cousin, nephew, niece,
uncle, aunt, step-grandparent, stepbrother, stepsister, half brother,
half sister, brother—in—law, sister—in—law, step-uncle, or step-aunt.

(9) “Reporter” means a person who reports suspected abuse or
neglect or a belief that abuse or neglect will occur under this section.

(h) “Subject” means a person or unborn child named in a report or
record as any of the following:

1. A child who is the victim or alleged victim of abuse or neglect
or who is threatened with abuse or neglect. Im. An unborn child
who is the victim or alleged victim of abuse or who is at substantial
risk of abuse.

2. A person who is suspected of abuse or neglect or who has been
determined to have abused or neglected a child or to have abused an
unborn child.

(i) “Tribal agent” means the person designated under 25 CFR
23.12 by an Indian tribe or band to receive notice of involuntary
child custody proceedings under the Indian child welfare act, 25
USC 1901 to 1963.

(2) PERSONS REQUIRED TO REPORT. ﬁa) [, group home, as
described in s. 48.625 (I1m,] Any of the following persons who has
reasonable cause to suspect that a child seen by the person in the
course of professional duties has been abused or neglected or who
has reason to believe that a child seen by the person in the course of
professional duties has been threatened with abuse or neglect and
that abuse or neglect of the child will occur shall, except as provided
under sub. (2m), report as provided in sub. (3):

NOTE The bracketed language was inserted into s. 48.981 (2) by 2001 Wis. Act
69, but was not taken into account iy the treatment of s. 48.981 (2) by 2001Wis.
Act 103. Correetive legislation to move the language to its correct location
in subd. 18. is pending.

1. A physician.

2. A coroner.

3. Amedical examiner.

4. Anurse.

5. A dentist.

6. A chiropractor.

7. An optometrist.

8. An acupuncturist.

9. A medical or mental health professional not otherwise specified
in this paragraph.

10. A social worker.

11. A marriage and family therapist.

12. A professional counselor.

13. A public assistance worker, including a financial and
employment planner, as defined in s.49.141 (1) (d).

14. A school teacher.

15. A school administrator

16. A school counselor.

17. A mediator unders. 767.11.

18. A child-care worker in a day care center [, group home, as
described in s. 48.625 (1m),] or residential care center for children
and youth.

NOTE The bracketed language was inserted intos. 48.981 (2) by 2001 Wis.

Act 69, but was not taken into account by the treatment of s. 48.981 (2) ly 2001
Wis. Act 103. Corrective legislation to move the language to its correct location
in subd. 18. is pending.

19. A day care provider.

20. An alcohol or other drug abuse counselor.

21. A member of the treatment staff employed by or working
under contract with a county department under s. 46.23, 51.42, or
51.437 or a residential care center for children and youth.

22. A physical therapist. 22m. A physical therapist assistant.

NOTE: 2001 Wis. Act 70 creates the term “physical therapist assistant” and
provides for the licensing of physical therapist assistants effective 4—1-04.

23. An occupational therapist.
24. A dietitian.
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25. A speech—language pathologist.

26. An audiologist.

27. An emergency medical technician.

28. A first responder.

29. A police or law enforcement officer.

(b) A court—appointed special advocate who has reasonable cause
to suspect that a child seen in the course of activities under s. 48.236
(3) has been abused or neglected or who has reason to believe that a
child seen in the course of those activities has been threatened with
abuse and neglect and that abuse or neglect of the child will occur
shall, except as provided in sub. (2m), report as provided in sub. (3).

(c) Any person not otherwise specified in par. (a) or (b), including
an attorney, who has reason to suspect that a child has been abused
or neglected or who has reason to believe that a child has been
threatened with abuse or neglect and that abuse or neglect of the
child will occur may report as provided in sub. (3).

(d) Any person, including an attorney, who has reason to suspect
that an unborn child has been abused or who has reason to believe
that an unborn child is at substantial risk of abuse may report as
provided in sub. (3).

(e) No person making a report under this subsection may be
discharged from employment for so doing.

(2m) EXCEPTION TO REPORTING REQUIREMENT. (2) The purpose
of this subsection is to allow children to obtain confidential health
care services.

(b) In this subsection:

1. “Health care provider” means a physician, as defined under s.
448.01 (%1, a physician assistant, as defined under s. 448.01 (6), or a
nurse holding a certificate of registration under s. 441.06 (1) or a
license under s.441.10 (3).

2. “Health care service” means family planning services, as
defined in s. 253.07 (1) (b), 1995 stats., pregnancy testing,
obstetrical health care or screening, diagnosis and treatment for a
sexually transmitted disease.

(c) Except as provided under pars. (d) and (e), the following
persons are not required to report as suspected or threatened abuse,
as defined in s. 48.02 (1) (b), sexual intercourse or sexual contact
involving a child:

hlI'dA health care provider who provides any health care service to a
child.

4. A person who obtains information about a child who is
receiving or has received health care services from a health care
provider.

(d) Any person described under par. (c) I. or 4. shall report as
required under sub. (2) if he or she has reason to suspect any of the
following:

1. That the sexual intercourse or sexual contact occurred or is
likely to occur with a caregiver.

2. That the child suffered or suffers from a mental illness or
mental deficiency that rendered or renders the child temporarily or
permanently incapable of understanding or evaluating the
consequences of his or her actions.

3. That the child, because of his or her age or immaturity, was or is
incapable of understanding the nature or consequences of sexual
intercourse or sexual contact.

4. That the child was unconscious at the time of the act or for any
other reason was physically unable to communicate unwillingness to
engage in sexual Intercourse or sexual contact.

5. That another participant in the sexual contact or sexual
intercourse was or is exploiting the child.

(e) In addition to the reporting requirements under par. (d), a
person described under par. (c) 1. or 4. shall report as required under
sub. (2) if he or she has any reasonable doubt as to the voluntariness
of the child’s participation in the sexual contact or sexual
intercourse.

(3) REPORTS; INVESTIGATION. (@) Referral of report. 1. A person
required to report under sub. (2) shall immediately inform, by
telephone or personally, the county department or, in a county
having a population of 500,000 or more, the department or a
licensed child welfare agency under contract with the department or
the sheriff or city, village, or town police department of the facts and
circumstances contributing to a suspicion of child abuse or neglect
or of unborn child abuse or to a belief that abuse or neglect will
occur.

2. The sheriff or police department shall within 12 hours,
exclusive of Saturdays, Sundays, or legal holidays, refer to the
county department or, in a county having a population of 500,000 or
more, the department or a licensed child welfare agency under
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contract with the department all cases reported to it. The county
department, department, or licensed child welfare agency may
require that a subsequent report be made in writing.

3. A county department, the department, or a licensed child
welfare agency under contract with the department shall within 12
hours, exclusive of Saturdays, Sundays, or legal holidays, refer to
the sheriff or police department all cases of suspected or threatened
abuse, as defined in s.48.02 (1) (b) to (), reported to it. For cases of
suspected or threatened abuse, as defined in s. 48.02 (1) (a), (am), or
(gm), or neglect, each county department, the department, and a
licensed child welfare agency under contract with the department
shall adopt a written policy specifying the kinds of reports it will
routinely report to local law enforcement authorities.

4. If the report is of suspected or threatened abuse, as defined in s.
48.02 (1) (b) to (f), the sheriff or police department and the county
department, department, or licensed child welfare agency under
contract with the department shall coordinate the planning and
execution of the investigation of the report.

(b) Duties of local law enforcement agencies. 1. Any person
reporting under this section may request an immediate investigation
by the sheriff or police department if the person has reason to
suspect that the health or safety of a child or of an unborn child is in
immediate danger. Upon receiving such a request, the sheriff or
police department shall immediately investigate to determine if there
Is reason to believe that the health or safety of the child or unborn
child is in immediate danger and take any necessary action to protect
the child or unborn child.

2. If the investigating officer has reason under s. 48.19 (1) (c) or
(cm) or (d) 5. or 8. to take a child into custody, the investigating
officer shall take the child into custody and deliver the child to the
intake worker under s. 48.20. 2m. If the investigating officer has
reason under s. 48.193 (1) (c) or (d) 2. to take the adult expectant
mother of an unbom child into custody, the investigating officer
shall take the adult expectant mother into custody and deliver the
adult expectant mother to the intake worker under s. 48.203.

3. If the sheriff or police department determines that criminal
action is necessary, the sheriff or police department shall refer the
case to the district attorney for criminal prosecution. Each sheriff
and police department shall adopt a written policy specifying the
kinds of reports of suspected or threatened abuse, as defined in s,
48.02 (1) (b) to (f), that the sheriff or police department will
routinely refer to the district attorney for criminal prosecution.

(bm) Notice of report to Indian tribal agent. In a county which
has wholly or partially within its boundaries a federally recognized
Indian reservation or a bureau of Indian affairs service area for the
Ho~Chunk tribe, if a county department which receives a report
under par. (a) pertaining to a child or unborn child knows that the
child is an Indian child who resides in the county or that the unbom
child is an Indian unborn child whose expectant mother resides in
the county, the county department shall provide notice, which shall
consist only of the name and address of the child or expectant
mother and the fact that a report has been received about that child
or unborn child, within 24 hours to one of the following:

1. If the county department knows with which tribe or band the
child is affiliated, or with which tribe or band the unborn child,
when born, may be eligible for affiliation, and it is a Wisconsin tribe
or band, the tribal agent of that tribe or band.

2. If the county department does not know with which tribe or
band the child is affiliated, or with which tribe or band the unborn
child, when bom, may be eligible for affiliation, or the child or
expectant mother is not affiliated with a Wisconsin tribe or band, the
tribal agent serving the reservation or Ho—-Chunk service area where
the child or expectant mother resides.

3. If neither subd.1. nor 2. applies, any tribal agent serving a
reservation or Ho—Chunk service area in the county.

(c) D#es of county departments. 1. Within 24 hours after
receiving a report under par. (a), the agency shall, in accordance
with the authority granted to the department under s. 48.48 (17) (a)
1. or the county department under s. 48.57 (1) (), initiate a diligent
investigation to determine if the child or unborn child is in need of
protection or services. The investigation shall be conducted in
accordance with standards established by the department for
conducting child abuse and neglect investigations or unborn child
abuse investigations. If the investigation is of a report of child abuse
or neglect or of threatened child abuse or neglect by a caregiver
specified in sub. (1) (am) 5. to 8. who continues to have access to
the child or a caregiver specified in Sub.(1) (am) 1. to 4., or of a
report that does not disclose who is suspected of the child abuse or
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neglect and in which the investigation does not disclose who abused
or neglected the child, the investigation shall also include
observation of or an interview with the child, or both, and, if
possible, an interview with the child’s parents, guardian or legal
custodian. If the investigation is of a report of child abuse or neglect
or threatened child abuse or neglect by a caregiver who continues to
reside in the same dwelling as the child, the investigation shall also
include, if possible, a visit to that dwelling. At the initial visit to the
child’s dwelling, the person making the investigation shall identify
himself or herself and the agency involved to the child’s parents,
guardian or legal custodian. The agency may contact, observe or
interview the child at any location without permission from the
child’s parent, guardian or legal custodian if necessary to determine
if the child is in need of protection or services, except that the
person making the investigation may enter a child’s dwelling only
with permission from the child’s parent, guardian or legal custodian
or after obtaining a court order to do so.

2. a. If the person making the investigation is an employee of the
county department or, in a county having a population of 500,000 or
more, the department or a licensed child welfare agency under
contract with the department and he or she determines that it is
consistent with the child’s best interest in terms of physical safety
and physical health to remove the child from his or her home for
immediate protection, he or she shall take the child into custody
under s.48.08 (2) or 48.19 (1) (c) and deliver the child to the intake
worker under s. 48.20.

b. If the person making the investigation is an employee of a
licensed child welfare agency which is under contract with the
county department and he or she determines that any child in the
home requires immediate protection, he or she shall notify the
county department of the circumstances and together with an
employee of the county department shall take the child into custody
under s. 48.08 (2) or 48.19 (1) (c) and deliver the child to the intake
worker under s. 48.20.

2m. a. If the person making the investigation is an employee of the
county department or, in a county having a population of 500,000 or
more, the department or a licensed child welfare agency under
contract with the department and he or she determines that it is
consistent with the best interest of the unborn child in terms of
physical safety and physical health to take the expectant mother into
custody for the immediate protection of the unborn child, he or she
shall take the expectant mother into custody under s. 48.08 (2),
48.19 (1) (cm) or 48.193 (1) (c) and deliver the expectant mother to
the intake worker under s. 48.20 or 48.203.

b. If the person making the investigation is an employee of a
licensed child welfare agency which is under contract with the
county department and he or she determines that any unborn child
requires immediate protection, he or she shall notify the county
department of the circumstances and together with an employee of
the county department shall take the expectant mother of the unborn
child into custody under s. 48.08 (2), 48.19 (1) (cm) or 48.193 (1)
(c) and deliver the expectant mother to the intake worker under s.
48.20 or 48.203.

3. If the county department or, in a county having a population of
500,000 or more, the department or a licensed child welfare agency
under contract with the department determines that a child, any
member of the child’s family or the child’s guardian or legal
custodian is in need of services or that the expectant mother of an
unbom child is in need of services, the county department,
department or licensed child welfare agency shall offer to provide
appropriate services or to make arrangements for the provision of
services. If the child’s parent, guardian or legal custodian or the
expectant mother refuses to accept the services, the county
department, department or licensed child welfare agency may
request that a petition be filed under s. 48.13 alleging that the child
who is the subject of the report or any other child in the home is in
need of protection or services or that a petition be filed under s.
48.133 alleging that the unbom child who is the subject of the report
isin need of protection or services.

4. The county department or, in a county having a population of
500,000 or more, the department or a licensed child welfare agency
under contract with the department shall determine, within 60 days
after receipt of a report, whether abuse or neglect has occurred or is
likely to occur. The determination shall be based on a preponderance
of the evidence produced by the investigation. A determination that
abuse or neglect has occurred may not be based solely on the fact
that the child’s parent, guardian or legal custodian in good faith
selects and relies on prayer or other religious means for treatment of
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disease or for remedial care of the child. In making a determination
that emotional damage has occurred, the county department or, in a
county having a population of 500,000 or more, the department or a
licensed child welfare agency under contract with the department
shall give due regard to the culture of the subjects. This subdivision
does not prohibit a court from ordering medical services for the
child if the child’s health requires it.

5. The agency shall maintain a record of its actions in connection
with each report it receives. The record shall include a description of
the services provided to any child and to the parents, guardian or
legal custodian of the child or to any expectant mother of an unborn
child. The agency shall update the record every 6 months until the
case is closed.

5m. If the county department or, in a county having a population
of 500,000 or more, the department or a licensed child welfare
agency under contract with the department determines under subd.4.
that a specific person has abused or neglected a child, the county
department, department or licensed child welfare agency, within 15
days after the date of the determination, shall notify the person in
writing of the determination, the person’s right to appeal the
determination and the procedure by which the person may appeal
the determination, and the person may appeal the determination in
accordance with the procedures established by the department under
this subdivision. The department shall promulgate rules establishing
procedures for conducting an appeal under this subdivision. Those
procedures shall include a procedure permitting an appeal under this
subdivision to be held in abeyance pending the outcome of any
criminal proceedings or any proceedings under s. 48.13 based on the
alleged abuse or neglect or the outcome of any investigation that
may lead to the filing of a criminal complaint or a petition under s.
48.13 based on the alleged abuse or neglect.

6. The agency shall, within 60 days after it receives a report from a
person required under sub. (2) to report, inform the reporter what
action, if any, was taken to protect the health and welfare of the
child or unborn child who is the subject of the report.

6m. If a person who is not required under sub. (2) to report makes
a report and is a relative of the child, other than the child’s parent, or
is a relative of the expectant mother of the unborn child, that person
may make a written request to the agency for information regarding
what action, if any, was taken to protect the health and welfare of
the child or unborn child who is the subject of the report. An agency
that receives a written request under this subdivision shall, within 60
days after it receives the report or 20 days after it receives the
written request, whichever is later, inform the reporter in writing of
what action, if any, was taken to protect the health and welfare of
the child or unborn child, unless a court order prohibits that
disclosure, and of the duty to keep the information confidential
under sub. (7) (e) and the penalties for failing to do so under sub. (7)
(fl. The agency may petition the court ex parte for an order
prohibiting that disclosure and, if the agency does so, the time
period within which the information must be disclosed is tolled on
the date the petition is filed and remains tolled until the court issues
a decision. The court may hold an ex parte hearing in camera and
shall issue an order granting the petition if the court determines that
disclosure of the information would not be in the best interests of the
child or unborn child.

7. The county department or, in a county having a population of
500,000 or more, the department or a licensed child welfare agency
under contract with the department shall cooperate with law
enforcement officials, courts of competent jurisdiction, tribal
governments and other human services agencies to prevent, identify
and treat child abuse and neglect and unbom child abuse. The
county department or, in a county having a population of 500,000 or
more, the department or a licensed child welfare agency under
contract with the department shall coordinate the development and
provision of services to abused and neglected children, to abused
unbom children to families in which child abuse or neglect has
occurred, to expectant mothers who have abused their unborn
children, to children and families when circumstances justify a
belief that abuse or neglect will occur and to the expectant mothers
of unbom children when circumstances justify a belief that unborn
child abuse will occur.

8. Using the format prescribed by the department, each county
department shall provide the department with information about
each report that the county department receives or that is received by
a licensed child welfare agency that is under contract with the
county department and about each investigation that the county
department or a licensed child welfare agency under contract with
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the county department conducts. Using the format prescribed by the
department, a licensed child welfare agency under contract with the
department shall provide the department with information about
each report that the child welfare agency receives and about each
investigation that the child welfare agency conducts. This
information shall be used by the department to monitor services
provided by county departments or licensed child welfare agencies
under contract with county departments or the department. The
department shall use non-identifying information to maintain
statewide statistics on child abuse and neglect and on unborn child
abuse, and for planning and policy development purposes.

9. The agency may petition for child abuse restraining orders and
injunctionsunder s. 48.25 (6).

(cm) Contract with licensed child welfare agencies. A county
department may contract with a licensed child welfare agency to
fulfill the county department’s duties specified under par. (c) 1.,
2.b., 2mb., 5., 6., 6m. and 8. The department may contract with a
licensed child welfare agency to fulfill the department’s duties
specified under par. (¢) 1., 2.a., 2m.b., 3., 4., 5., 5m., 6., 6m., 7., 8.
and 9. in a county having a population of 500,000 or more. The
confidentiality provisions specified in sub. (7) shall apply to any
licensed child welfare agency with which a county department or the
department contracts.

d) Independent investigation. 1. In this paragraph, “agent”
includes, but is not limited to, a foster parent, treatment foster parent
or other person given custody of a child or a human services
professional employed by a county department under s. 51.42 or
51.437 or by a child welfare agency who is working with a child or
an expectant mother of an unborn child under contract with or under
the supervision of the department in a county having a population of
500,000 or more or a county department under s. 46.22.

2. If an agent or employee of an agency required to investigate
under this subsection is the subject of a report, or if the agency
determines that, because of the relationship between the agency and
the subject of a report, there is a substantial probability that the
agency would not conduct an unbiased investigation, the agency
shall, after taking any action necessary to protect the child or unborn
child, notify the department. Upon receipt of the notice, the
department, in a county having a population of less than 500,000 or
a county department or child welfare agency designated by the
department in any county shall conduct an independent
investigation. If the department designates a county department
under s. 46.22, 46.23, 51.42 or 51.437, that county department shall
conduct the independent investigation. If a licensed child welfare
agency agrees to conduct the independent investigation, the
department may designate the child welfare agency to do so. The
powers and duties of the department or designated county
department or child welfare agency making an independent
investigation are those given to county departments under par. (c).

(4) IMMUNITY FROM LIABILITY. Any person or institution
participating in good faith in the making of a report, conducting an
investigation, ordering or taking of photographs or ordering or
performing medical examinations of a child or of an expectant
mother under this section shall have immunity from any liability,
civil or criminal, that results by reason of the action. For the purpose
of any proceeding, civil or criminal, the good faith of any person
reporting under this section shall be presumed. The immunity
provided under this subsectiondoes not apply to liability for abusing
or neglecting a child or for abusing an unborn child.

(5) CORONER’S REPORT. sy person or official required to report
cases of suspected child abuse or neglect who has reasonable cause
to suspect that a child died as a result of child abuse or neglect shall
report the fact to the appropriate medical examiner or coroner. The
medical examiner or coroner shall accept the report for investigation
and shall report the findings to the appropriate district attorney; to
the department or, in a county having a population of 500,000 or
more, to a licensed child welfare agency under contract with the
department; to the county department and, if the institution making
the report initially is a hospital, to the hospital.

_(16) PENALTY. Whoever intentionally violates this section by
failure to report as required may be fined not more than $1,000 or
imprisoned not more than 6 months or both.

(7) CONFIDENTIALITY. (a) All reports made under this section,
notices provided under sub. (3) (bm) and records maintained by an
agency and other persons, officials and institutions shall be
confidential. Reports and records may be disclosed only to the
following persons:
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1. The subject of a report, except that the person or agency
maintaining the record or report may not disclose any information
that would identify the reporter.

Im. A reporter described in sub. (3) (c) 6m. who makes a written
request to an agency for information regarding what action, if any,
was taken to protect the health and welfare of the child or unborn
child who is the subject of the report, unless a court order under sub.
(3) (c) 6m. prohibits disclosure of that information to that reporter,
except that the only information that may be disclosed is
information in the record regarding what action, if any, was taken to
protect the health and welfare of the child or unborn child who is the
subject of the report.

2. Appropriate staff of an agency or a tribal social services
department.

2m. A person authorized to provide or providing intake or
dispositional services for the court under s. 48.067, 48.069 or 48.10.
2r. A person authorized to provide or providing intake or
dispositional services under s. 938.067, 938.069 or 938.10.

3. An attending physician for purposes of diagnosisand treatment.

3m. A child’s parent, guardian or legal custodian or the expectant
mother of an unborn child, except that the person or agency
maintaining the record or report may not disclose any information
that would identify the reporter.

4. A child’s foster parent, treatment foster parent or other person
having physical custody of the child or a person having physical
custody of the expectant mother of an unborn child, except that the
person or agency maintaining the record or report may not disclose
any information that would identify the reporter.

5. A professional employee of a county department under s. 51.42
or 51.437who is working with the child or the expectant mother of
the unborn child under contract with or under the supervision of the
county department under s. 46.22 or, in a county having a
population of 500,000 or more, the department or a licensed child
welfare agency under contract with the department.

6. A multidisciplinary child abuse and neglect or unborn child
abuse team recognized by the county department or, in a county
having a population of 500,000 or more, the department or a
licensed child welfare agency under contract with the department.

6m. A person employed by a child advocacy center recognized by
the county board, the county department or, in a county having a
population of 500,000 or more, the department or a licensed child
welfare agency under contract with the department, to the extent
necessary to perform the services for which the center is recognized
by the county board, the county department, the department or the
licensed child welfare agency.

8. A law enforcement officer or law enforcement agency or a
district attorney for purposes of investigation or prosecution.

8m. The department of corrections, the department of health and
family services, a county department under s. 46.215, 46.22, 46.23,
51.42 or 51.437 or any other person under contract with the
department of corrections, the department of health and family
services or a county department under s. 46.215, 46.22, 46.23, 51.42
or 51.437 to exercise custody or supervision over a person who is
subject to community placement for purposes of investigating or
providing services to a person who is subject to community
placement and who is the subject of a report. In making its
investigation, the department of corrections, department of health
and family services, county department or other person shall
cooperate with the agency making the investigation under sub. (3)
(¢) o (d).

9. A court or administrative agency for use in a proceeding
relating to the licensing or regulation of a facility regulated under
this chapter.

10. A court conducting proceedings under s. 48.21 or 48.213, a
court conducting proceedings related to a petition under s. 48.13,
48.133 or 48.42 or a court conducting dispositional proceedings
under subch. VI or VIII in which abuse or neglect of the child who
is the subject of the report or record or abuse of the unborn child
who is the subject of the report or record is an issue.

10g. A court conducting proceedings under s. 48.21, a court
conducting proceedings related to a petition under s. 48.13 (3m) or
(10m) or a court conducting dispositional proceedings under subch.
VI in which an issue is the substantial risk of abuse or neglect of a
child who, during the time period covered by the report or record,
was in the home of the child who is the subject of the report or
record.

10j. A court conducting proceedings under s. 938.21, a court
conducting proceedings relating to a petition under ch. 938 or a
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court conducting dispositional proceedings under subch. VI of ch.
938 in which abuse or neglect of the child who is the subject of the
report or record is an issue.

10m. A tribal court, or other adjudicative body authorized by a
tribe or band to perform child welfare functions, that exercises
jurisdiction over children and unborn children alleged to be in need
of protection or services for use in proceedings in which abuse or
neglect of the child who is the subject of the report or record or
abuse of the unborn child who is the subject of the report or record
is an issue.

10r. A tribal court, or other adjudicative body authorized by a tribe
or band to perform child welfare functions, that exercises
jurisdiction over children alleged to be in need of protection or
services for use in proceedings in which an issue is the substantial
risk of abuse or neglect of a child who, during the time period
covered by the report or record, was in the home of the child who is
the subject of the report or record.

11. The county corporation counsel or district attorney
representing the interests of the public, the agency legal counsel and
the counsel or guardian ad litem representing the interests of a child
in proceedings under subd.10., 10g. or 10j. and the guardian ad litem
representing the interests of an unborn child in proceedings under
subd. 10.

11m. An attorney representing the interests of an Indian tribe or
band in proceedings under subd. 10m. or 10r., of an Indian child in
proceedings under subd. 1Om. or 10r. or of an Indian unborn child in
proceedings under subd. 10m.

11r. A volunteer court—appointed special advocate designated
under s. 48.236 (1) or person employed by a court—appointed special
advocate program recognized by the chief judge of a judicial
administrative district under s. 48.07 (5), to the extent necessary for
the court—appointed special advocate to perform the advocacy
services specified in s. 48.236 (3) that the court—appointed special
advocate was designated to perform in proceedings related to a
petition under s. 48.13.

12. A person engaged in bona fide research, with the permission of
the department. Information identifying subjects and reporters may
not be disclosed to the researcher.

13. The department, a county department under s. 48.57 (1) (e) or
(hm) or a licensed child welfare agency ordered to conduct a
screening or an investigation of a stepparent under s. 48.88 (2) (c).

14. A grand jury if it determines that access to specified records is
necessary for the conduct of its official business. 14m. A judge
conducting proceedings under s. 968.26.

15. A child fatality review team recognized by the county
department or, in a county having a population of 500,000 or more,
the department or a licensed child welfare agency under contract
with the department.

15g. A citizen review panel established or designated by the
department or a county department.

15m, A coroner, medical examiner or pathologist or other
physician investigating the cause of death of a child whose death is
unexplained or unusual or is associated with unexplained or
suspicious circumstances.

17. A federal agency, state agency of this state or any other state
or local governmental unit located in this state or any other state that
has a need for a report or record in order to carry out its
responsibility to protect children from abuse or neglect or to protect
unborn children from abuse.

(am) Notwithstanding par. (a) (intro.), a tribal agent who receives
notice under sub. (3) (bm) may disclose the notice to a tribal social
services department.

(b) Notwithstanding par. (), either parent of a child may authorize
the disclosure of a record for use in a child custody proceeding
under s. 767.24 or 767.325 or in an adoption proceeding under s.
48.833, 48.835, 48.837 or 48.839 when the child has been the
subject of a report. Any information that would identify a reporter
shall be deleted before disclosure of a record under this paragraph.

(c) Notwithstanding par. (a), the subject of a report may authorize
the disclosure of arecord to the subject’s attorney. The authorization
shall be in writing. Any information that would identify a reporter
shall be deleted before disclosure of a record under this paragraph.

(cm) Notwithstanding par. (a), an agency may disclose
information from its records for use in proceedings under s. 48.25
(6), 813.122 or 813.125.

(cr) 1. Notwithstanding par. (a) and subject to subd.3., an agency
may disclose to the general public a written summary of the
information specified in subd.2. relating to any child who has died
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or been placed in serious or critical condition, as determined by a
physician, as a result of any suspected abuse or neglect that has been
reported under this section if any of the following circumstances
apply:

P{E A person has been charged with a crime for causing the death or
serious or critical condition of the child as a result of the suspected
abuse or neglect, or the district attorney indicates that a person who
is deceased would have been charged with a crime for causing the
death or serious or critical condition of the child as a result of the
suspected abuse or neglect, but for the fact that the person is
deceased.

b. A judge, district attorney, law enforcement officer, law
enforcement agency or any other officer or agency whose official
duties include the investigation or prosecution of crime has
previously disclosed to the public, in the performance of the official
duties of the officer or agency, that the suspected abuse or neglect of
the child has been investigated under sub. (3) or that child welfare
services have been provided to the child or the child’s family under
this chapter.

c. A parent, guardian or legal custodian of the child or the child,
if 14 years of age or over, has previously disclosed or authorized the
disclosure of the information specified in subd.2.

2. If an agency is permitted to disclose information under subd.1.
relating to a child who has died or been placed in serious or critical
condition as a result of any suspected abuse or neglect that has been
reported under this section, the agency may disclose all of the
following information from its records:

a. A description of any investigation made by the agency in
response to the report of the suspected abuse or neglect, a statement
of the determination made by the agency under sub. (3) (c) 4. with
respect to the report and the basis for that determination, a statement
of whether any services were offered or provided to the child, the
child’s family or the person suspected of the abuse or neglect and a
statement of whether any other action was taken by the agency to
protect the child who is the subject of the report or any other child
residing in the same dwelling as the child who is the subject of the
report.

. Whether any previous report of suspected or threatened abuse or
neglect of the child has been made to the agency and the date of the
report, a statement of the determination made by the agency under
sub. (3) (c) 4. with respect to the report and the basis for that
determination, a statement of whether any services were offered or
provided to the child, the child’s family or the person suspected of
the abuse or neglect and a statement of whether any other action was
taken by the agency to protect the child who is the subject of the
report or any other child residing in the same dwelling as the child
who is the subject of the report.

c. Whether the child or the child’s family has received any
services under this chapter prior to the report of suspected abuse or
neglect that caused the child’s death or serious or critical condition
or any previous report of suspected or threatened abuse or neglect.

3. An agency may not disclose any of the information described in
subd.2. if any of the following applies:

a. The agency determines that disclosure of the information would
be contrary to the best interests of the child who is the subject of the
report, the child’s siblings or any other child residing in the same
dwelling as the child who is the subject of the report or that
disclosure of the information is likely to cause mental, emotional or
physical harm or danger to the child who is the subject of the report,
the child’s siblings, any other child residing in the same dwelling as
the child who is the subject of the report or any other person.

b. The district attorney determines that disclosure of the
information would jeopardize any ongoing or future criminal
investigation or prosecution or would jeopardize a defendant’s right
to a fair trial.

¢. The agency determines that disclosure of the information would
jeopardize any ongoing or future civil investigation or proceeding or
would jeopardize the fairness of such a proceeding.

d. Disclosure of the information is not authorized by state law or
rule or federal law or regulation.

e. The investigation under sub. (3) of the report of the suspected
abuse or neglect has not been completed, in which case the agency
may only disclose that the report is under investigation.

f. Disclosure of the information would reveal the identity of the
child who is the subject of the report, the child’s siblings, the child’s
parent, guardian or legal custodian or any other person residing in
the same dwelling as the child, and infomation that would reveal
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the identity of those persons has not previously been disclosed to the
public.

g. Disclosure of the information would reveal the identity of a
reporter or any other person who provides information relating to
the suspected abuse or neglect of the child.

4. Any person who requests the information specified in subd.2.
under the circumstances specified in subd.1. and whose request is
denied may petition the court to order the disclosure of that
information. On receiving a petition under this subdivision, the court
shall notify the agency, the district attorney, the child and the child’s
parent, guardian or legal custodian of the petition. If any person
notified objects to the disclosure, the court may hold a hearing to
take evidence and hear argument relating to the disclosure of the
information. The court shall make an in camera inspection of the
information sought to be disclosed and shall order disclosure of the
information, unless the court finds that any of the circumstances
specified in subd.3. apply.

5. Any person acting in good faith in disclosing or refusing to
disclose the information specified in subd.2. under the
circumstances specified in subd.1. is immune from any liability,
civil or criminal, that may result by reason of that disclosure or
nondisclosure. For purposes of any proceeding, civil or criminal, the
good faith of a person in disclosing or refusing to disclose the
information specified in subd.2. under the circumstances specified in
subd.1. shall be presumed.

(d) Notwithstanding par. (a), the department may have access to
any report or record maintained by an agency under this section.

(e) A person to whom a report or record is disclosed under this
subsection may not further disclose it, except to the persons and for
the purposes specified in this section.

(f) Any person who violates this subsection, or who permits or
encourages the unauthorized dissemination or use of information
contained in reports and records made under this section, may be
fined not more than $1,000 or imprisoned not more than 6 months or
both.

(8) EDUCATION, TRAINING AND PROGRAM DEVELOPMENT AND
COORDINATION. (a) The department, the county departments, and a
licensed child welfare agency under contract with the department in
a county having a population of 500,000 or more to the extent
feasible shall conduct continuing education and training programs
for staff of the department, the county departments, licensed child
welfare agencies under contract with the department or a county
department, law enforcement agencies, and the tribal social services
departments, persons and officials required to report, the general
public, and others as appropriate. The programs shall be designed to
encourage reporting of child abuse and neglect and of unborn child
abuse, to encourage self—reporting and voluntary acceptance of
services and to improve communication, cooperation, and
coordination in the identification, prevention, and treatment of child
abuse and neglect and of unborn child abuse. Programs provided for
staff of the department, county departments, and licensed child
welfare agencies under contract with county departments or the
department whose responsibilities include the investigation or
treatment of child abuse or neglect shall also be designed to provide
information on means of recognizing and appropriately responding
to domestic abuse, as defined in s. 46.95 (1) (a). The department, the
county departments, and a licensed child welfare agency under
contract with the department in a county having a population of
500,000 or more shall develop public information programs about
child abuse and neglect and about unborn child abuse.

(b) The department shall to the extent feasible ensure that there are
available in the state administrative procedures, personnel trained in
child abuse and neglect and in unborn child abuse, multidisciplinary
programs and operational procedures and capabilities to deal
effectively with child abuse and neglect cases and with unbom child
abuse cases. These procedures and capabilities may include, but are
not limited to, receipt, investigation and verification of reports;
determination of treatment or ameliorative social services; or referral
to the appropriate court.

(c) In meeting its responsibilities under par. (a) or (b), the
department, a county department or a licensed child welfare agency
under contract with the department in a county having a population
of 500,000 or more may contract with any public or private
organization which meets the standards set by the department. In
entering into the contracts the department, county department or
licensed child welfare agency shall give priority to parental
organizations combating child abuse and neglect or unbom child
abuse.
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(d) 1. Each agency staff member and supervisor whose
responsibilities include investigation or treatment of child abuse and
neglect or of unborn child abuse shall successfully complete training
in child abuse and neglect protective services and in unborn child
abuse protective services approved by the )
department. The training shall include information on means of
recognizing and appropriately responding to domestic abuse, as
defined in s. 46.95 (1) (a). The department shall monitor compliance
with this subdivision according to rules promulgated by the
department. ) o

2. Each year the department shall make available training
programs that permit intake workers and agency staff members and
supervisors to satisfy the requirements under subd.1. and s. 48.06 (1)
(am) 3. and (2) (c).

(9) AnNUAL REPORTS. Annually, the department shall prepare and
transmit to the governor, and to the legislature under s.

13.172 (2), a report on the status of child abuse and neglect
programs and on the status of unborn child abuse programs. The
report shall include a full statistical analysis of the child abuse and
neglect reports, and the unbom child abuse reports, made through
the last calendar year, an evaluation of services offered under this
section and their effectiveness, and recommendations for additional
legislative and other action to fulfill the purpose of this section. The
department shall provide statistical breakdowns by county, if
requested by a county.

(10) CURRENT LIST OF TRIBAL AGENTS. The department shall
annually provide to each agency described in sub. (3) (bm) (intro.) a
current list of all tribal agents in the state.

History: Sup. Ct. Order, 59 Wis. 2d R1, R3 (1973); 1977 c. 355; 1977 c. 447 5. 210;
1979c¢. 300; 1983a. 172, 190,299,538; 1985a. 29 ss. 917 to $30m, 3200 (56); 1985a.
176,234; 1987 a. 27, 186, 209; 1987 a. 332 s. 64; 1987 a. 334,355,399,403; 1989 a.
31, 41, 102,316,359; 1991a. 160,263; 1993a. 16, 105,218,227,230,246,272,318,
395,443,446,491; 1995a. 275,289,369,456; 1997a. 27, 114,292,293; 1999a. 9, 20,
32, 56, 84, 149, 192; 2001 a. 16, 38, 59, 69, 70, 103, 105.

Even if the authority for a warrantless search can he inferred from ch. 48, those
provisions cannot supercede the constitutional provisions prohibiting unreasonable
searches and seizures. State v. Boggess, 115 Wis. 2d 443,340 N.W.2d 516 (1983).

Section 48.981, 1983 stats., is not unconstitutionally vague. State v. Hurd, 135 Wis.
2d 266,400 N.W.2d 42 (Ct. App. 1986).

Immunity under sub. (4) extends to reporters who report the necessary information to
another who they expect to and who does report to proper authorities. Investigating the
allegation prior to reporting does not run afoul of the immediate reporting requirement
of sub. (3) and does not affect immunity. Allegations of negligence by reporters are not
sufficient to challenge the good faith requirement of sub. (4). Phillips v. Behnke, 192
Wis. 2d 552,531 N.W.2d 619 (Ct. App. 1995).

To overcome the presumption of good faith under sub. {4}, more than a violation of
sub. (3) is required. It must also be shown that the violation was “conscious” or
“intentional.” Drake v. Huber, 218 Wis. 2d 672, 582 N.W.2d 74 (Ct. App. 1998).

This section provides no basis for civil liability against a person who may, but is not
required to, report abuse. Gritzner v. Michael R. 2000 WI 68, 235 Wis. 2d 781, 611
N.W.2d 906.

To “disclose” information under sub. (7}, the recipient must have been previously
unaware of the information at the time of the communication. The state has the burden
to prove beyond a reasonable doubt that the disclosure took place. Sub. (7) is a strict
liability statute; intent is not an element of a violation. State v. Polashek, 2002 WI 74,

Wis. 2d , 646 N.W.2d 330.

" The duty fo re report suspected cases of child ahuse or neglect under s. 48.981 (3) (a)
prevails over any inconsistent termsins. 51.30. 68 Atty. Gen. 342.

Consensual sexual conduct involving a 16 and 17 year old does not constitute child
abuse. 72 Atty. Gen. 93.

Medical or mental health professmnals may report suspected child abuse under the
permissive provisions of sub. (2) when the abuser, rather than victim, is seen in the
course of professional duties. Section 51.30 does not bar such reports made in good
faith. 76 Atty. Gen. 39.

Contracting out for services under this section is discussed. 76 Atty. Gen. 286.
Disclosure under sub. (7) (a) 1. and (c) is mandatory. 77 Atty. Gen. 84.

The responsibility of county departments of social services to investigate allegations
of child abuse and neglect is discussed. Department staff members may interview a
child on public school property and may exclude school personnel from the interview.
School personnel cannot condition on-site interviews on notification of the child’s
parents. 79 Atty. Gen. 48.

Members of a social services board in a county with a county executive or a county
administrator may be granted access to child abuse and neglect files under s. 48.981 if
access is necessary for the performance of their statutory duties. 79 Atty. Gen. 212.

A district attorney or corporation counsel may reveal the contents of a report made
under s. 48.981 in the course of a criminal prosecution or one of the civil proceedings
enumerated under sub. (7) (a) 10. 81 Atty. Gen. 66

County departments have authority to transport a child to a county—recognizedchild
advocacy center for the purpose of an investigatory interview without consent
of the primary caretaker, if to do So is necessary to an investigation of alleged child
maltreatment OAG 3-98.

The confrontation clause does not require a defendant’s access to confidential child
abuse reports; due process requires that the court undertake an in camera inspection of
the file to determine whether it contains material exculpatory evidence. Pennsylvania v.
Ritchie, 480 U.S. 39 (1987).

This section does not authorize a private cause of action for failure to report. Isley v.
Capucian Province, 880 F. Supp. 1138(1995).

17 February2003



Miscellaneous Health Provisions

CHAPTER 146
MISCELLANEOUS HEALTH PROVISIONS

146.81 Health care records; definitions.

146.815 Contents of certain patient health care records.

146.817 Preservation of fetal monitortracings and microfilm copies.
146.819 Preservation or destruction of patient health care records.
146.82 Confidentialityof patient health care records.

146.83 Access to patient health care records.

146.835 Parents denied physical placement rights.

146.836 Applicability

146.84 Violations related to patient health care records

146.885 Acceptance of assignmentfor medicare.
146.89 Volunteer health care provider program
146.905 Reductionin fees prohibited.

146.91 Long-termcare insurance.

146.93 Primary health care program.

146.95 Patient visitation.

146.99 Assessments.

146.995 Reporting of wounds and bum injuries.
146.997 Health care worker protection..

146.81 Health care records; definitions. In ss. 146.81 to
146.84:

(1) “Health care provider” means any of the following:

(a) A nurse licensed under ch. 441.

(b) A chiropractor licensed under ch. 446.

(c) A dentist licensed under ch. 447.

(d) A physician, physician assistant, perfusionist, or respiratory
care practitioner licensed or certified under subch. II of ch. 448.

(dg) A physical therapist licensed under subch. IIT of ch. 448.

(dr) A podiatrist licensed under subch. IV of ch. 448.

(em) A dietitian certified under subch. V of ch. 448.

(eqg) An athletic trainer licensed under subch. VI of ch. 448.

(es) An occupational therapist or occupational therapy assistant
licensed under subch. VIl of ch. 448.

(f) An optometrist licensed under ch. 449.

(fm) A pharmacist licensed under ch. 450.

(9) An acupuncturist certified under ch. 451.

(h) A psychologist licensed under ch. 455.

(hg) A social worker, marriage and family therapist, or
professional counselor certified or licensed under ch. 457.

(hm) A speech-language pathologist or audiologist licensed
under subch. IT of ch. 459 or a speech and language pathologist
licensed by the department of public instruction.

(hp) A massage therapist or bodyworker certified under ch. 460.

NOTE: Par.(hp) is shown as amended eff. 3-1-03 by 2001 Wis. Act 74. Prior
to 3-1-03 it reads:

(hp) A massage therapist or hodyworker issued a license of registration under
subch. X1 of ch. 440.

(i) A partnership of any providers specified under pars.(a) to
(hp).
(i3 A corporation or limited liability company of any providers
specified under pars.(a) to (hp) that provides health care services.

(k) An operational cooperative sickness care plan organized
under ss. 185.981 to 185.985 that directly provides services
through salaried employeesin its own facility.

L) A hospice licensed under subch. IV of ch. 50.
m) An inpatient health care facility, as defined in s. 50.135 (1).

(n) A community—based residential facility, as defined in s.
50.01 (Ig).

(p) A rural medical center, as defined in s. 50.50 (11).

(2) “Informed consent” means written consent to the disclosure
of information from patient health care records to an individual,
agency or organizationthat includes all of the following:

(a) The name of the patient whose record is being disclosed.

(b) The type of information to be disclosed.

(c) The types of health care providers making the disclosure.

(d) The purpose of the disclosure such as whether the disclosure
is for further medical care, for an application for insurance, to
obtain payment of an insurance claim, for a disability
determination, for a vocational rehabilitation evaluation, for a
legal investigation or for other specified purposes.

(e) The individual, agency or organization to which disclosure
may be made.

(f) The signature of the patient or the person authorized by the
patient and, if signed by a person authorized by the patient, the
relationship of that person to the patient or the,authority of the
person.

(9) The date on which the consent is signed.

h) The time period during which the consent is effective.
3) “Patient” means a person who receives health care services
from a health care provider.

(4) “Patient health care records” means all records related to the
health of a patient prepared by or under the supervision of a health

care provider, including the records required under s. 146.82 (2)
(d) and (3) (c), but not those records subject to s. 51.30, reports
collected under s. 69.186, records of tests administered under s.
252.15 (2) (a) 7., 343.305, 938.296 (4) or (5) or 968.38 (4) or i3},
fetal monitor tracings, as defined under s. 146.817 (1), or a pupil’s
physical health records maintained by a school under s. 118.125.
“Patient health care records” also includes health summary forms
prepared under s. 302.388 (2).

(5) “Person authorized by the patient” means the parent,
guardian or legal custodian of a minor patient, as defined in s.
48.02 (8) and (11), the person vested with supervision of the child
under s. 938.183 or 938.34 (4d), (4h), (4m) or (4n), the guardian
of a patient adjudged incompetent, as defined in s. 880.01 (3) and
(4), the personal representative or spouse of a deceased patient,
any person authorized in writing by the patient or a health care
agent designated by the patient as a principal under ch. 155 if the
patient has been found to be incapacitated under s. 155.05 (2),
except as limited by the power of attorney for health care
instrument. If no spouse survives a deceased patient, “person
authorized by the patient” also means an adult member of the
deceased patient’s immediate family, as defined in s. 632.895 (1)
(d). A court may appoint a temporary guardian for a patient
believed incompetent to consent to the release of records under
this section as the person authorized by the patient to decide upon
the release of records, if no guardian has been appointed for the

uatient.

History: 1979 c. 221; 1981 c. 39 s. 22; 1983 a. 27; 1983 a. 189 s. 329 (1); 1983 a.
535; 1985 a. 315; 1987 a. 27, 70, 264; 1987 a. 399 ss. 403br, 491r; 1987 a. 403; 1989
a. 31. 168. 199. 200, 229, 316, 359; 1991 a. 39. 160. 269; 1993 a. 27. 32, 105, 112,
183,385,443,496; 1995 a. 27 s. 9145 (1); 1995 a. 77, 54, 352; 1997 a. 27, &7, 75,
156, 175; 1999 a. 9, 32, 151, 180, 188; 2001 a. 38, 70, 74, 80, 89.

146.815 Contents of certain patient health care records.

C Pytient health care records maintained for hospital inpatients
shall include, if obtainable, the inpatient’s occupation and the
industry in which the inpatient is employed at the time of
admission, plus the inpatient’s usual occupation.

(2) (a) If a hospital inpatient’s health problems may be related to
the inpatient’s occupation or past occupations, the inpatient’s
physician shall ensure that the inpatient’s health care record
contains available information from the patient or family about
these occupations and any potential health hazards related to these
occupations.

(b) If a hospital inpatient’s health problems may be related to the
occupation or past occupations of the inpatient’s parents, the
inpatient’s physician shall ensure that the inpatient’s health care
record contains available information from the patient or family
about these occupations and any potential health hazards related to
these occupations.

(3) The department shall provide forms that may be used to
record information specified under sub.(2) and shall provide
guidelines for determining whether to prepare the occupational
history required under sub.(2). Nothing in this section shall be
construed to require a hospital or physician to collect information
required in this section from or about a patient who chooses not to
divulge such information.

History: 1981 c. 214.

146.817 Preservation of fetal monitor tracings and
microfilm copies. (1) In this section, “fetal monitor tracing”
means documentation of the heart tones of a fetus during labor and
delivery of the mother of the fetus that are recorded from an
electronic fetal monitor machine.
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(2) (a) Unless a health care provider has first made and
preserved a microfilm copy of a patient’s fetal monitor tracing, the
health care provider may delete or destroy part or all of the
patient’s fetal monitor tracing only if 35 days prior to the deletion
or destruction the health care provider provides written notice to
the patient.

(b) If a health care provider has made and preserved a microfilm
copy of a patient’s fetal monitor tracing and if the health care
provider has deleted or destroyed part or all of the patient’s fetal
monitor tracing, the health care provider may delete or destroy
part or all of the microfilm copy of the patient’s fetal monitor
tracing only if 35 days prior to the deletion or destruction the
health care provider provides written notice to the patient.

(c) The notice specified in pars.(a) and (b) shall be sent to the
patient’s last—known address and shall inform the patient of the
imminent deletion or destruction of the fetal monitor tracing or of
the microfilm copy of the fetal monitor tracing and of the patient’s
right, within 30 days after receipt of notice, to obtain the fetal
monitor tracing or the microfilm copy of the fetal monitor tracing
from the health care provider.

(d) The notice requirements under this subsection do not apply
after 5 years after a fetal monitor tracing was first made.

History: 1987 a. 27,399,403.

146.819 Preservation or destruction of patient health
care records. (1) Except as provided in sub.(4), any health care
provider who ceases practice or business as a health care provider
or the personal representative of a deceased health care provider
who was an independent practitioner shall do one of the following
for all patient health care records in the possession of the health
care provider when the health care provider ceased business or
practice or died:

(a) Provide for the maintenance of the patient health care records
by a person who states, in writing, that the records will be
maintained in compliance with ss. 146.81 to 146.835.

(b) Provide for the deletion or destruction of the patient health
care records.

(c) Provide for the maintenance of some of the patient health
care records, as specified in par.(a), and for the deletion or
destruction of some of the records, as specified in par.@).

(2) If the health care provider or personal representative
provides for the maintenance of any of the patient health care
records under sub.(1), the health care provider or personal
representative shall also do at least one of the following:

(a) Provide written notice, by 1st class mail, to each patient or
person authorized by the patient whose records will be maintained,
at the last—known address of the patient or person, describing
where and by whom the records shall be maintained.

(b) Publish, under ch. 985, a class 3 notice in a newspaper that is
published in the county in which the health care provider’s or
decedent’s health care practice was located, specifying where and
by whom the patient health care records shall be maintained.

(3) If the health care provider or personal representative
provides for the deletion or destruction of any of the patient health
care records under sub.(1), the health care provider or personal
representative shall also do at least one of the following:

(a) Provide notice to each patient or person authorized by the
patient whose records will be deleted or destroyed, that the records
pertaining to the patient will be deleted or destroyed. The notice
shall be provided at least 35 days prior to deleting or destroying
the records, shall be in writing and shall be sent, by 1st class mail,
to the last—known address of the patient to whom the records
pertain or the last—known address of the person authorized by the
patient. The notice shall inform the patient or person authorized by
the patient of the date on which the records will be deleted or
destroyed, unless the patient or person retrieves them before that
date, and the location where, and the dates and times when, the
records may be retrieved by the patient or person.

(b) Publish, under ch. 985, a class 3 notice in a newspaper that is
published in the county in which the health care provider’s or
decedent’s health care practice was located, specifying the date on
which the records will be deleted or destroyed, unless the patient
or person authorized by the patient retrieves them before that date,
and the location where, and the dates and times when, the records
may be retrieved by the patient or person.

(4) This section does not apply to a health care provider that is
any of the following:
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(@) A community—based residential facility or nursing home
licensed under s. 50.03.

(b) A hospital approved under s. 50.35.

(c) A hospice licensed under s. 50.92.

(d) A home health agency licensed under s.50.49 (4).

() A local health department, as defined in s. 250.01 (4), that
ceases practice or business and transfers the patient health care

records in its possession to a successor local health department.
History: 1991 a. 269; 1993a. 21; 1999 a. 9.
Cross Reference: See also ch. Med 21, Wis. sl code.

146.82 Confidentialityof patient health care records.

(1) CoNFIDENTIALITY. All patient health care records shall
remain confidential. Patient health care records may be released
only to the persons designated in this section or to other persons
with the informed consent of the patient or of a person authorized
by the patient. This subsection does not prohibit reports made in
compliance with s. 146.995, 253.12 (2) or 979.01 or testimony
authorized under s. 905.04 (4) ¢h).

(2) ACCESs WITHOUT INFORMED CONSENT. (&) Notwithstanding
sub.(1), patient health care records shall be released upon request
without informed consent in the following circumstances:

1. To health care facility staff committees, or accreditation or
health care services review organizations for the purposes of
conducting management audits, financial audits, program
monitoring and evaluation, health care services reviews or
accreditation.

2. To the extent that performance of their duties requires access
to the records, to a health care provider or any person acting under
the supervision of a health care provider or to a person licensed
under s. 146.50, including medical staff members, employees or
persons serving in training programs or participating in volunteer
programs and affiliated with the health care provider, if any of the
following is applicable:

a. The person is rendering assistance to the patient.

b. The person is being consulted regarding the health of the
patient.

c. The life or health of the patient appears to be in danger and
the information contained in the patient health care records may
aid the person in rendering assistance.

d. The person prepares or stores records, for the purposes of the
preparation or storage of those records.

3. To the extent that the records are needed for billing, collection
or payment of claims.

4. Under a lawful order of a court of record.

5. In response to a written request by any federal or state
governmental agency to perform a legally authorized function,
including but not limited to management audits, financial audits,
program monitoring and evaluation, facility licensure or
certification or individual licensure or certification. The private
pay patient, except if a resident of a nursing home, may deny
access granted under this subdivision by annually submitting to a
health care provider, other than a nursing home, a signed, written
request on a form provided by the department. The provider, if a
hospital, shall submit a copy of the signed form to the patient’s
physician.

6. For purposes of research if the researcher is affiliated with the
health care provider and provides written assurances to the
custodian of the patient health care records that the information
will be used only for the purposes for which it is provided to the
researcher, the information will not be released to a person not
connected with the study, and the final product of the research will
not reveal information that may serve to identify the patient whose
records are being released under this paragraph without the
informed consent of the patient. The private pay patient may deny
access granted under this subdivision by annually submitting to
the health care provider a signed, written request on a form
provided by the department.

7. To a county agency designated under s. 46.90 (2) or other
investigating agency under s. 46.90 for purposes of s.46.90 (4) (a)
and (5) or to the county protective services agency designated
under s. 55.02 for purposes of s. 55.043. The health care provider
may release information by initiating contact with the county
agency or county protective services agency without receiving a
request for release of the information from the county agency or
county protective services agency.
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8. To the department under s. 255.04. The release of a patient
health care record under this subdivision shall be limited to the
information prescribed by the department under s. 255.04 (2).

9. a. In this subdivision, “abuse” has the meaning given in s.
51.62 (1) (ag); “neglect” has the meaning given in s. 51.62 (1)
(br); and “parent” has the meaning given In s. 48.02 (13), except
that “parent” does not include the parent of a minor whose custody
is transferred to a legal custodian, as defined in s. 48.02 (11), or
for whom a guardian is appointed under s. 880.33.

b. Except as provided in subd. 9. c. and d., to staff members of
the protection and advocacy agency designated under s. 51.62 (2)
or to staff members of the private, nonprofit corporation with
which the agency has contracted under s. 51.62 (3) (a) 3., if any,
for the purpose of protecting and advocatingthe rights of a person
with developmental disabilities, as defined unders. 51.62 (1) (am),
who resides in or who is receiving services from an inpatient
health care facility, as defined under s. 51.62 (1) (b), or a person
with mental illness, as defined under s. 51.62 (1) (bm).

c. If the patient, regardless of age, has a guardian appointed
under s. 880.33, or if the patient is a minor with developmental
disability, as defined in s. 51.01 (5) (a), who has a parent or has a
guardian appointed under s. 48.831 and does not have a guardian
appointed under s. 880.33, information concerning the patient that
is obtainable by staff members of the agency or nonprofit
corporation with which the agency has contracted is limited,
except as provided in subd. 9. e, to the nature of an alleged rights
violation, if any; the name, birth date and county of residence of
the patient; information regarding whether the patient was
voluntarily admitted, involuntarily committed or protectively
placed and the date and place of admission, placement or
commitment; and the name, address and telephone number of the
guardian of the patient and the date and place of the guardian’s
appointment or, if the patient is a minor with developmental
disability who has a parent or has a guardian appointed under s.
48.831 and does not have a guardian appointed under s. 880.33,
the name, address and telephone number of the parent or guardian
appointed under s. 48.83 1 of the patient.

d. Except as provided in subd. 9. e., any staff member who
wishes to obtain additional information about a patient described
in subd. 9. c. shall notify the patient’s guardian or, if applicable,
parent in writing of the request and of the guardian’s or parent’s
right to object. The staff member shall send the notice by mail to
the guardian’s or, if applicable, parent’s address. If the guardian or
parent does not object in writing within 15 days after the notice is
mailed, the staff member may obtain the additional information. If
the guardian or parent objects in writing within 15 days after the
notice is mailed, the staff member may not obtain the additional
information.

e. The restrictions on information that is obtainable by staff
members of the protection and advocacy agency or private,
nonprofit corporation that are specifiedin subd. 9. c. and d. do not
apply if the custodian of the record fails to promptly provide the
name and address of the parent or guardian; if a complaint is
received by the agency or nonprofit corporation about a patient, or
if the agency or nonprofit corporation determines that there is
probable cause to believe that the health or safety of the patient is
in serious and immediate jeopardy, the agency or nonprofit
corporation has made a good—faith effort to contact the parent or
guardian upon receiving the name and address of the parent or
guardian, the agency or nonprofit corporation has either been
unable to contact the parent or guardian or has offered assistance
to the parent or guardian to resolve the situation and the parent or
guardian has failed or refused to act on behalf of the patient; if a
complaintis received by the agency or nonprofit corporation about
a patient or there is otherwise probable cause to believe that the
patient has been subject to abuse or neglect by a parent or
guardian; or if the patient is a minor whose custody has been
transferred to a legal custodian, as defined in s. 48.02 (11) or for
whom a guardian that is an agency of the state or a county has
been appointed.

10. To persons as provided under s. 655.17 (7) (b), as created by
1985 Wisconsin Act 29, if the patient files a submission of
controversy under s. 655.04 (1), 1983 stats., on or after July 20,
1985 and before June 14, 1986, for the purposes of s. 655.17 (7)
(b), as created by 1985 Wisconsin Act 29.

11. To a county department, as defined under s. 48.02 (2g), a
sheriff or police department or a district attorney for purposes of
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investigation of threatened or suspected child abuse or neglect or
suspected unborn child abuse or for purposes of prosecution of
alleged child abuse or neglect, if the person conducting the
investigation or prosecution identifies the subject of the record by
name. The health care provider may release information by
initiating contact with a county department, sheriff or police
department or district attorney without receiving a request for
release of the information. A person to whom a report or record is
disclosed under this subdivision may not further disclose it, except
to the persons, for the purposes and under the conditions specified
in s.48.981 (7).

12.To a school district employee or agent, with regard to patient
health care records maintained by the school district by which he
or she is employed or is an agent, if any of the following apply: a.
The employee or agent has responsibility for preparation or
storage of patient health care records. b. Access to the patient
health care records is necessary to comply with a requirement in
federal or state law.

13. To persons and entities under s. 940.22.

14. To a representative of the board on aging and long—term
care, in accordancewith s. 49.498 (5) (e).

15. To the department under s. 48.60 (5) (c), 50.02 (5) or 51.03
(2) or to a sheriff, police department or district attorney for
purposes of investigation of a death reported under s. 48.60 (5) (a),
50.035 (5) (b), 50.04 (2t) (b) or 51.64 (2).

16. To a designated representative of the long—term care
ombudsman under s. 16.009 (4), for the purpose of protecting and
advocating the rights of an individual 60 years of age or older who
resides in a long—term care facility, as specified in s. 16.009 (4)
(®).
17.To the department under s. 50.53 (2).

18. Following the death of a patient, to a coroner, deputy
coroner, medical examiner or medical examiner’s assistant, for the
purpose of completing a medical certificate under s. 69.18 (2) or
investigating a death under s. 979.01 or 979.10. The health care
provider may release information by initiating contact with the
office of the coroner or medical examiner without receiving a
request for release of the information and shall release information
upon receipt of an oral or written request for the information from
the coroner, deputy coroner, medical examiner or medical
examiner’s assistant. The recipient of any information under this
subdivision shall keep the information confidential except as
necessary to comply with s. 69.18, 979.01 or 979.10.

18m. If the subject of the patient health care records is a child or
juvenile who has been placed in a foster home, treatment foster
home, group home, residential care center for children and youth,
or a secured correctional facility, including a placement under s.
48.205, 48.21, 938.205, or 938.21 or for whom placement in a
foster home, treatment foster home, group home, residential care
center for children and youth, or secured correctional facility is
recommended under s. 48.33 (4), 48.425 (1) (g), 48.837 (4) (c), or
938.33 (3) or (4), to an agency directed by a court to prepare a
court report under s. 48.33 (1), 48.424 (4) (b), 48.425 (3), 48.831
(2), 48.837 (4) (c), or 938.33 (1), to an agency responsible for
preparing a court report under s. 48.365 (2g), 48.425 (1), 48.831
(2), 48.837 (4) (c), or 938.365 (2g), to an agency responsible for
preparing a permanency plan under s. 48.355 (2e), 48.38, 48.43
(1) (c) or (5) (c), 48.63 (4) or (5)(c), 48.831 (4) (e), 938.355 (2¢),
or 938.38 regarding the child or juvenile, or to an agency that
placed the child or juvenile or arranged for the placement of the
child or juvenile in any of those placements and, by any of those
agencies, to any other of those agencies and, by the agency that
placed the child or juvenile or arranged for the placement of the
child orjuvenile in any of those placements, to the foster parent or
treatment foster parent of the child or juvenile or the operator of
the group home, residential care center for children and youth, or
secured correctional facility in which the child or juvenile is
placed, as provided in s. 48.371 or 938.371.

19. To an organ procurement organization by a hospital pursuant
to s. 157.06(5) (b) 1.

20. If the patient health care records do not contain information
and the circumstances of the release do not provide information
that would permit the identification of the patient.

21. To a prisoner’s health care provider, the medical staff of a
prison or jail in which a prisoner is confined, the receiving
institution intake staff at a prison or jail to which a prisoner is
being transferred or a person designated by a jailer to maintain
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prisoner medical records, if the disclosure is made with respect to
a prisoner’s patient health care records under s. 302.388 or to the
department of corrections if the disclosure is made with respect to
a prisoner’s patient health care records under s. 302.388 (4).

(b) Except as provided in s.610.70 (3) and %}, unless authorized
by a court of record, the recipient of any information under par.(a)
shall keep the information confidential and may not disclose
identifying information about the patient whose patient health care
records are released.

(c) Notwithstanding sub.(1), patient health care records shall be
released to appropriate examiners and facilities in accordance with
ss. 971.17 (2) (e), (4) (c) and (7) (c), 980.03 (4) and 980.08 (3).
The recipient of any information from the records shall keep the
information confidential except as necessary to comply with s.
971.17 or ch. 980.

(d) For each release of patient health care records under this
subsection, the health care provider shall record the name of the
person or agency to which the records were released, the date and
time of the release and the identification of the records released.

(3) REPORTS MADE WITHOUT INFORMED CONSENT. (a)
Notwithstanding sub.(1), a physician who treats a patient whose
physical or mental condition In the physician’s judgment affects
the patient’s ability to exercise reasonable and ordinary control
over a motor vehicle may report the patient’s name and other
information relevant to the condition to the department of
transportation without the informed consent of the patient.

(b) Notwithstanding sub.(1), an optometrist who examines a
patient whose vision in the optometrist’s judgment affects the
patient’s ability to exercise reasonable and ordinary control over a
motor vehicle may report the patient’s name and other information
relevant to the condition to the department of transportation
without the informed consent of the patient.

(c) For each release of patient health care records under this
subsection, the health care provider shall record the name of the
person or agency to which the records were released. the date and

time of the release and the identification of the records released.

History: 1979c. 221; 1983 a. 398; 1985a. 29,241, 332, 340; 1987 a. 40, 70, 127,
215,233,7380,399; 1989a. 31, 102,334,336; 1991 a. 39; 1993 a. 16, 27, 445, 479;
1995 a. 98, 169,417; 1997 a. 35, 114, 231, 272, 292, 305; 1999 a. 32, 78, 83, 114,
151;2001 a. 38, 59, 69, 105.

Because under s. 905.04 (4) (f) there is no privilege for chemical tests for
intoxication, results of a test taken for diagnostic purposes are admigsible in an
OMVWI trial without patient approval. City of Muskego v. Godec, 167 Wis. 2d 536,
482 N.w.2d 79 (1992).

Patient hilling records requested by the state in a fraud investigation under s. 46.25
[now s. 49.221 may be admitted into evidence under the exception to confidentiality
found under sub. (2) (a) 3. State v. Allen, 200 Wis. 2d 301, 546 N.W.2d 517 (1996).

This section does not restrict access to medical procedures and did not prevent a
police officer from being present during an operation. State v. Thompson, 222 Wis.
2d 179,585 M.W 24 %33 (T App. 1998).

The provision of confidentiality for patient health records is not an absolute bar to
the release of information without the patient’s informed consent. Sub. (2) provides
numerous exceptions. Information of previous assaultive behavior by a nursing home
resident was not protected I the physician—patient privilege and was subject to
release by “lawful court order.” Crawford v. Care Concepts, Inc. 2001 W1 App 45,
243 Wis. 2d 119, 625 N.W.2d 876. Disclosure of patient health care records in
Wisconsin. Lehner, WBB Aug. 1984,

Confidentiality of Medical Records. Meili. Wis. Law. Feb. 1995.

146.83 Access to patient health care records. (1) Except
as provided in s. 51.30 or 146.82 (2), any patient or other person
may, upon submitting a statement of informed consent:

(@) Inspect the health care records of a health care provider
pertaining to that patient at any time during regular business hours,
upon reasonable notice.

(b) Receive a copy of the patient’s health care records upon
payment of fees, as established by rule under sub.(3m).

(c) Receive a copy of the health care provider’s X—ray reports or
have the X-rays referred to another health care provider of the
patient’s choice upon payment of fees, as established by rule under
sub.(3m).

(Im) (a) A patient’s health care records shall be provided to the
patient’s health care provider upon request and, except as provided
in's. 146.82 (2), with a statement of informed consent.

(b) The health care provider under par.(a) may be charged
reasonable costs for the provision of the patient’s health care
records.

(2) The health care provider shall provide each patient with a
statement paraphrasing the provisions of this section either upon
admission to an inpatient health care facility, as defined in s.
50.135 (1), or upon the first provision of services by the health
care provider.
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(3) The health care provider shall note the time and date of each
request by a patient or person authorized by the patient to inspect
the patient’s health care records, the name of the inspecting
person, the time and date of inspection and identify the records
released for inspection.

(8m) (a) The department shall, by rule, prescribe fees that are
based on an approximation of actual costs. The fees, plus
applicable tax, are the maximum amount that a health care
provider may charge under sub.(1) (b) for duplicate patient health
care records and under sub.(1) (c) for duplicate X—ray reports or
the referral of X—rays to another health care provider of the
patient’s choice. The rule shall also permit the health care provider
to charge for actual postage or other actual delivery costs. In
determining the approximation of actual costs for the purposes of
this subsection, the department may consider all of the following
factors: 1. Operating expenses, such as wages, rent, utilities, and
duplication equipment and supplies. 2. The varying cost of
retrieval of records, based on the different media on which the
records are maintained. 3. The cost of separating requested patient
health care records from those that are not requested. 4. The cost
of duplicating requested patient health care records. 5. The impact
on costs of advances in technology.

(b) By January 1, 2006, and eve(rjy 3 years thereafter, the
department shall revise the rules under par.(a) to account for
increases or decreases in actual costs.

(4) No person may do any of the following:

(a) Intentionally falsify a patient health care record.

(b) Conceal or withhold a patient health care record with intent
to prevent or obstruct an investigation or prosecution or with
intent to prevent its release to the patient, to his or her guardian
appointed under ch. 880, to his or her health care provider with a
statement of informed consent, or under the conditions specified in
S. 146.82 (2), or to a person with a statement of informed consent.

(c) Intentionally destroy or damage records in order to prevent

or obstruct an investigation or prosecution.

History: 1979c. 221; 1989 a. 56; 1993 a. 27,445; 1997 a. 157; 2001 a. 109.

Sub. (1) (b) does not preclude certification of a class action in a suit to recover
unreasonable fees charged for copies of health care records. Cruz v. All Saints
Healthcare System, Inc. 2001 W1 App 67,242 Wis. 2d 432,625 N.W.2d 344.

146.835 Parents denied physical placement rights. A
parent who has been denied periods of physical placement under s.
767.24 (4) (b) or 767.325 (4) may not have the rights of a parent
or guardian under this chapter with respect to access to that child’s
patient health care records under s. 146.82 or 146.83.

History: 1987a. 355.

146.836 Applicability. Sections 146.815, 146.82, 146.83 (4)
and 146.835 apply to all patient health care records, including
those on which written, drawn, printed, spoken, visual,
electromagnetic or digital information is recorded or preserved,
regardless of physical form or characteristics.

History: 1999a. 78.

146.84 Violations related to patient health care records.

(1) ACTIONS FOR VIOLATIONS; DAMAGES; INJUNCTION. (8) #
custodian of records incurs no liability under par.(bm) for the
release of records in accordance with S. 146.82 or 146.83 while
acting in good faith.

(b) Any person, including the state or any political subdivision
of the state, who violates s. 146.82 or 146.83 in a manner that is
knowing and willful shall be liable to any person injured as a
result of the violation for actual damages to that person, exemplary
damages of not more than $25,000 and costs and reasonable actual
attorney fees.

(bm) Any person, including the state or any political subdivision
of the state, who negligently violates s. 146.82 or 146.83 shall be
liable to any person injured as a result of the violation for actual
damages to that person, exemplary damages of not more than
$1,000and costs and reasonable actual attorney fees.

(c) An individual may bring an action to enjoin any violation of
s. 146.82 or 146.83 or to compel compliance with s. 146.82 or
146.83 and may, in the same action, seek damages as provided in
this subsection.

(2) PENALTIES. (a) Whoever does any of the following may be
fined not more than $25,000 or imprisoned for not more than 9
months or both:
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1. Requests or obtains confidential information under s. 146.82
or 146.83(1) under false pretenses.

2. Discloses confidential information with knowledge that the
disclosure is unlawful and is not reasonably necessary to protect
another from harm.

3. Violates s. 146.83(4).

(b) Whoever negligently discloses confidential information in
violation of s. 146.82 is subject to a forfeiture of not more than
$1,000 for each violation.

(c) Whoever intentionally discloses confidential information in
violation of s. 146.82, knowing that the information is
confidential, and discloses the information for pecuniary gain may
be fined not more than $100,000 or imprisoned not more than 3
years and 6 months, or both.

(3) DisCIPLINE OF EMPLOYEES. Any person employed by the
state or any political subdivision of the state who violates s.
146.82 or 146.83, except a health care provider that negligently
violates s. 153.50 (6) (c), may be discharged or suspended without

pay.

(4) ExcepTIONS. This section does not apply to any of the
following:

() Violations by a nursing facility, as defined under s. 49.498
(1) (), of the right of a resident of the nursing facility to
confidentiality of his or her patient health care records.

(b) Violations by a nursing home, as defined under s. 50.01 (3),
of the right of a resident of the nursing home to confidentiality of

his or her patient health care records.

History: 1991 a. 39; 1993 a. 445; 1999 a.9, 79.

Sub.{1) (b) does not preclude certification of a class action in a suit to recover
unreasonable fees charged for copies of health care records. Cruz v. All Saints
Healthcare System, Inc. 2001 WI App 67,242 Wis. 2d 432,625 N.W.2d 344,

146.885 Acceptance of assignment for medicare. The
department shall annually provide aging units, as defined in s.
46.82 (1) (a), with enrollment cards for and materials explaining
the voluntary program that is specified in s. 71.55 (10) (b), for
distribution to individuals who are eligible or potentially eligible
for participation in the program. The state medical society shall
supply the department with the enrollment cards and the
explanatory materials for distribution under this section.
History: 1989 a. 294,359; Stals. 19895s. 146.885; 1991 a. 235.

146.89 Volunteer health care provider program. (1) In
this section, “volunteer health care provider” means an individual
who is licensed as a physician under ch. 448, dentist under ch.
447, registered nurse, practical nurse or nurse—midwife under ch.
441, optometrist under ch. 449 or physician assistant under ch.
448 or certified as a dietitian under subch. V of ch. 448 and who
receives no income from the practice of that health care profession
or who receives no income from the practice of that health care
profession when providing services at the nonprofit agency
specified under sub.(3).

(2) (a) A volunteer health care provider may participate under
this section only if he or she submits a joint application with a
nonprofit agency to the department of administration and that
department approves the application. The department of
administration shall provide application forms for use under this
paragraph.

(b) The department of administrationmay send an application to
the medical examining board for evaluation. The medical
examining board shall evaluate any application submitted by the
department of administration and return the application to the
department of administration with the board’s recommendation
regarding approval.

(c) The department of administration shall notify the volunteer
health care provider and the nonprofit agency of the department’s
decision to approve or disapprove the application.

(d) Approval of an application of a volunteer health care
provider 1s valid for one year. If a volunteer health care provider
wishes to renew approval, he or she shall submit a joint renewal
application with a nonprofit agency to the department of
administration. The department of administration shall provide
renewal application forms that are developed by the department of
health and family services and that include questions about the
activities that the individual has undertaken as a volunteer health
care provider in the previous 12 months.
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(3) Any volunteer health care provider and nonprofit agency
whose joint application is approved under sub.(2) shall meet the
following applicable conditions:

(a) The volunteer health care provider shall provide services
under par.{b) without charge at the nonprofit agency, if the joint
application of the volunteer health care provider and the nonprofit
agency has received approval under sub.(2) (a).

(b) The nonprofit agency may provide the following health care
Services:

1. Diagnostic tests.

2. Health education.

3. Information about available health care resources.

4. Office visits.

5. Patient advocacy.

6. Prescriptions.

7. Referralsto health care specialists.

8. Dental services, including simple tooth extractions and any
necessary suturing related to the extractions, performed by a
dentist who is a volunteer health provider.

(c) The nonprofit agency may not provide emergency medical
services, hospitalization or surgery, except as provided in par.(b)
8.

(d) The nonprofit agency shall provide health care services
primarily to low—income persons who are uninsured and who are
not recipients of any of the following:

2. Medical assistance under subch. IV of ch. 49.

3. Medicare under 42 USC 1395~1395¢cce.

(4) Volunteer health care providers who provide services under
this section are, for the provision of these services, state agents of
the department of health and family services for purposes of ss.

165.25 (6), 893.82 (3) and 895.46.
History: 1989 a. 206; 1991 a. 269; 1993 a. 28,490; 1995 a. 27 sS. 4378 1o 4380,
9126 (19); 1997 a. 27, 57, 67; 1999 a. 23.

146.905 Reduction in fees prohibited. (1) Except as
provided in sub.(2), a health care provider, as defined in s. 146.81
(1), that provides a service or a product to an individual with
coverage under a disability insurance policy, as defined in s.
632.895 (1) (a), may not reduce or eliminate or offer to reduce or
eliminate coinsurance or a deductible required under the terms of
the disability insurance policy.

(2) Subsection (1) does not apply if payment of the total fee
would impose an undue financial hardship on the individual
receiving the service or product.

History: 1991 a. 250; 1995 a. 225.

146.91 Long-term care insurance. (1) In this section,
“long—term care insurance” means insurance that provides
coverage both for an extended stay in a nursing home and home
health services for a person with a chronic condition. The
insurance may also provide coverage for other services that assist
the insured person in living outside a nursing home including but
not limited to adult day care and continuing care retirement
communities.

(2) The department, with the advice of the council on long—
term care insurance, the office of the commissioner of insurance,
the board on aging and long—term care and the department of
employee trust funds, shall design a program that includes the
following:

(a) Subsidizing premiums for persons purchasing long—term care
insurance, based on the purchasers’ ability to pay.

(b) Reinsuring by the state of policies issued in this state by
long—term care insurers.

(c) Allowing persons to retain liquid assets in excess of the
amounts specified in s. 49.47 (4) (b) 3g., 3m. and 3r., for purposes
of medical assistance eligibility, if the persons purchase long—
term care insurance.

(3) The department shall collect any data on health care costs
and utilization that the department determines to be necessary to
design the program under sub.(2).

(5) In designing the program, the department shall consult with
the federal department of health and human services to determine
the feasibility of procuring a waiver of federal law or regulations
that will maximize use of federal medicaid funding for the
program designed under sub.(2).

(%)The department, with the advice of the council on long—
term care insurance, may examine use of tax incentives for the
sale and purchase of long—term care insurance.
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History: 1987 a. 27; 1989a. 56.

146.93 Primary health care program. (1) (a) From the
appropriation under s. 20.435 (4) (gp), the department shall
maintain a program for the provision of primary health care
servicesbased on the primary health care program in existence on
June 30, 1987. The department may promulgate rules necessary to
implement the program.

(c) The department shall seek to obtain a maximum of donated
or reduced—rate health care services for the program and shall seek
to identify and obtain a maximum of federal funds for the
program.

(2) The program under sub.(1) (a) shall provide primary health
care, including diagnostic laboratory and X-ray services,
prescription drugs and nonprescription insulin and insulin
syringes.

(3) The program under sub.(1) (a) shall be implemented in those
counties with high unemployment rates and within which a
maximum of donated or reduced—rate health care services can be
obtained.

(4) The health care services of the program under sub.(1) (a)
shall be provided to any individual residing in a county under
sub.(3) who meets all of the following criteria:

(a) The individual is either unemployed or is employed less than
25 hours per week.

(b) The individual’s family income is not greater than 150% of
the federal poverty line. as defined under 42 USC 9902 (2).

(c) The imdividuz] does not have health insurance or other health
care coverage and is unable to obtain health insurance or other
health care coverage.

History: 1985 a. 29; 1987a. 27; 1989a. 31; 1999 a. 9.

146.95 Patientvisitation. IDEFINITIONS. In this section:

(a) “Health care provider” has the meaning given in s. 155.01
@.
(b) “Inpatient health care facility” has the meaning given in s.
252.14 (1) (d).

(c) “Treatment facility” has the meaning given in s. 51.01 (19).

{2) PATIENT-DESIGNATED VISITORS. (2} Any individual who is
18 vears of age or older may identify to a health care provider at
an inpatient health care facility at any time, either orally or in
writing, those persons with whom the individual wishes to visit
while the individual is a patient at the inpatient health care facility.
Except as provided in par.@), no inpatient health care facility may
deny visitation during the inpatient health care facility’s regular
visiting hours to any person identified by the individual.

(b) Subjectto s. 51.61 for atreatment facility, an inpatient health
care facility may deny visitation with a patient to any person if any
of the following applies:

1. The inpatient health care facility or a health care provider
determinesthat the patient may not receive any visitors.

2. The inpatient health care facility or a health care provider
determines that the presence of the person would endanger the
health or safety of the patient.

3. The inpatient health care facility determines that the presence
of the person would interfere with the primary operations of the
inpatient health care facility.

4. The patient has subsequently expressed in writing to a health
care provider at the inpatient health care facility that the patient no
longer wishes to visit with the person. Unless subd. 2. applies, an
inpatient health care facility may not under this subdivision deny
visitation to the person based on a claim by someone other than a
health care provider that the patient has orally expressed that the
patient no longer wishes to visit with that person.

History: 1997a. 153.

146.96 Uniform claim processing form. Beginning no later
than July 1, 2004, every health care provider, as defined in s.
146.81(1), shall use the uniform claim processing form developed
by the commissioner of insurance under s. 601.41 (9) (b) when
submittinga claim to an insurer.

History: 2001 a 109.

146.99 Assessments. The department shall, within 90 days
after the commencement of each fiscal year, assess hospitals, as
defined in s. 50.33 (2), a total of $1,500,000, in proportion to each
hospital’s respective gross private—pay patient revenues during the
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hospital’s most recently concluded entire fiscal year. Each hospital
shall pay its assessment on or before December 1 for the fiscal
year. All payments of assessments shall be deposited in the
appropriationunder s. 20.435 (4) (gp).

History: 1985a. 29; 1987 a. 27; 1989a. 31; 1991 a. 269; 1999a. 9.

146.995 Reporting of wounds and burn injuries. 1D
this section:

(a) “Crime’” has the meaning specified in s. 949.01 (1).

(b) “Inpatient health care facility” has the meaning specified in
s.50.135(1).

(2) (@) Any person licensed, certified or registered by the state
under ch. 441, 448 or 455 who treats a patient suffering from any
of the following shall report in accordance with par.(b): 1. A
gunshot wound. 2. Any wound other than a gunshot wound if the
person has reasonable cause to believe that the wound occurred as
a result of a crime. 3. Second—degree or 3rd—degree bums to at
least 5% of the patient’s body or, due to the inhalation of
superheated air, swelling of the patient’s larynx or a bum to the
patient’s upper respiratory tract, if the person has reasonable cause
to believe that the bum occurred as a result of a crime.

(b) For any mandatory report under par.(a), the person shall
report the patient’s name and the type of wound or bum injury
involved as soon as reasonably possible to the local police
department or county sheriffs office for the area where the
treatment is rendered.

(c) Any such person who intentionally fails to report as required
gnder this subsection may be required to forfeit not more than

500.

(3) Any person reporting in good faith under sub.(2), and any
inpatient health care facility that employs the person who reports,
are immune fream all civil and criminal liability that may result
because of the report. In any proceeding, the good faith of any
person reporting under this section shall be presumed.

(4) The reporting requirement under sub.(2) does not apply
under any of the following circumstances:

(a) The patient is accompanied by a law enforcement officer at
the time treatment is rendered.

(b) The patient’s name and type of wound or bum injury have
been previously reported under sub.(2).

(c) The wound is a gunshot wound and appears to have occurred
at least 30 days prior to the time of treatment.

History: 1987a.233; 1991 a. 39; 1993a. 27.

146.997 Health care worker protection. (I PEFINITIONS. In
this section:

(@) “Department”
development.

(b) “Disciplinary action” has the meaning given in s. 230.80 (2).

(c) “Health care facility” means a facility, as defined in s. 647.01
(4), or any hospital, nursing home, community—based residential
facility, county home, county infirmary, county hospital, county
mental health complex or other place licensed or approved by the
department of health and family services under s. 49.70, 49.71,
49.72, 50.03, 50.35, 51.08 or 51.09 or a facility under s. 45.365,
51.05, 51.06, 233.40, 233.41, 233.42 or 252.10.

(d) “Health care provider” means any of the following:

1. A nurse licensed under ch. 441.

2. A chiropractor licensed under ch. 446.

3. A dentist licensed under ch. 447. 4. A physician, podiatrist,
perfusionist, or physical therapist licensed under ch. 448.

NOTE: Subd. 4 is shown below as affected by 2001 Wis. Acts 70 and 89, eff. 4~
1-04. 4. A physician, podiatrist, perfusionist, physical therapist, or physical
therapist assistant licensed under ch. 448.

5. An occupational therapist, occupational therapy assistant,
pRysician assistant or respiratory care practitioner certified under
ch. 448.

6. A dietician certified under subch. V of ch. 448.

7. An optometrist licensed under ch. 449.

8. A pharmacist licensed under ch. 450.

9. An acupuncturist certified under ch. 451.

10. A psychologist licensed under ch. 455.

11. A social worker, marriage and family therapist or
professional counselor certified under ch. 457.

12. A speech—language pathologist or audiologist licensed under
subch. II of ch. 459 or a speech and language pathologist licensed
by the department of public instruction.

means the department of workforce
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13. A massage therapist or bodyworker issued a certificate under
ch. 460.

NOTE: Subd. 13. is shown as amended eff. 3-1-03 by 2001 Wis. Act 74. Prior
to 3-1-03 it reads: 13. A massage therapist or bodyworker issued a license of
registration under subch. XI of ch. 440. o .

14. An emergency medical technician licensed under s. 146.50
(5) or a first responder. ) N

15. A partnership of any providers specified under subds. 1. to

4

16. A corporation or limited liability company of any providers
specified under subds. 1. to 14. that provides health care services.

17. An operational cooperative sickness care plan organized
under ss. 185.981 to 185.985 that directly provides services
through salaried employees in its own facility.

18. A hospice licensed under subch. IV of ch. 50 19. A rural
medical center, as defined in s. 50.50 (11). 20. A home health
agency, as defined in s.50.49 (1) (a).

(2) REPORTING PROTECTED. (a) Any employee of a health care
facility or of a health care provider who is aware of any
information, the disclosure of which is not expressly prohibited by
any state law or rule or any federal law or regulation, that would
lead a reasonable person to believe any of the following may
report that information to any agency, as defined in s. 111.32 (6)
(a), of the state; to any professionally recognized accrediting or
standard— setting body that has accredited, certified or otherwise
approved the health care facility or health care provider; to any
officer or director of the health care facility or health care
provider; or to any employee of the health care facility or health
care provider who is in a supervisory capacity or in a position to
take corrective action:

1. That the health care facility or health care provider or any
employee of the health care facility or health care provider has
violated any state law or rule or federal law or regulation.

2. That there exists any situation in which the quality of any
health care service provided by the health care facility or health
care provider or by any employee of the health care facility or
health care provider violates any standard established by any state
law or rule or federal law or regulation or any clinical or ethical
standard established by a professionally recognized accrediting or
stz}ndard—setting body and poses a potential risk to public health or
safety.

(b) An agency or accrediting or standard—setting body that
receives a report under par.(a) shall, within 5 days after receiving
the report, notify the health care facility or health provider that is
the subject of the report, in writing, that a report alleging a
violation specified in par.(a) 1. or 2. has been received and provide
the health care facility or health care provider with a written
summary of the contents of the report, unless the agency, or
accrediting or standard-setting body determines that providing
that notification and summary would jeopardize an ongoing
investigation of a violation alleged in the report. The notification
and summary may not disclose the identity of the person who
made the report.

(c) Any employee of a health care facility or health care
provider may Initiate, participate in or testify in any action or
proceeding in whish a violation specified in par.(a) |. or 2. is
alleged.

(d) Any employee of a health care facility or health care
provider may provide any information relating to an alleged
violation specified in par.(a) 1. Or 2. to any legislator or legislative
committee.

(3) DISCIPLINARY ACTION PROHIBITED. (a) No health care
facility or health care provider and no employee of a health care
facility or health care provider may take disciplinary action
against, or threaten to take disciplinary action against, any person
because the person reported in good faith any information under
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sub.(2) (a), in good faith initiated, participated in or testified in
any action or proceeding under sub.(2) (c) or provided in good
faith any information under sub.(2) (d) or because the health care
facility, health care provider or employee believes that the person
reported in good faith any information under sub.(2) (a), in good
faith initiated, participated in or testified in any action or
proceeding under sub.(2) (c) or provided in good faith any
information under sub.(2) (d).

(b) No health care facility or health care provider and no
employee of a health care facility or health care provider may take
disciplinary action against, or threaten to take disciplinary action
against, any person on whose behalf another person reported in
good faith any information under sub.(2)} (a), in good faith
Initiated, participated in or testified in any action or proceeding
under sub.(2) (c) or provided in good faith any information under
sub.(2) (d) or because the health care facility, health care provider
or employee believes that another person reported in good faith
any information under sub.(2) (a), in good faith initiated,
participated in or testified in any action or proceeding under
sub.(2) (c) or provided in good faith any information under sub.(2)
(d) on that person’s behalf.

(c) For purposes of pars.(a) and (b), an employee isnot acting in
good faith if the employee reports any information under sub.(2)
(a) that the employee knows or should know is false or
misleading, initiates, participates in or testifies in any action or
proceeding under sub.(2) (c) based on information that the
employee knows or should know is false or misleading or provides
any information under sub.(2) (d) that the employee knows or
should know is false or misleading.

(4) ENFORCEMENT. (a) Subject to par.(b), any employee of a
health care facility or health care provider who is subjected to
disciplinary action, or who is threatened with disciplinary action,
in violation of sub.(3) may file a complaint with the department
under s. 106.54 (6). If the department finds that a violation of
sub.(3) has been committed, the department may take such action
under s. 111.39 as will effectuate the purpose of this section.

() Any employee of a health care facility operated by an
agency, as defined in s. 111.32 (6) (a), of the state who is
subjected to disciplinary action, or who is threatened with
disciplinary action, in violation of sub.(3) may file a complaint
with the personnel commission under s. 230.45 (1) (L). If the
personnel commission finds that a violation of sub.(3) has been
committed, the personnel commission may take such action under
s. 111.39 as will effectuate the purpose of this section.

(c) Section 111.322 (2m) applies to a disciplinary action arising
in connection with any proceeding under par.(a) or (b).

(5) CiviL PENALTY. Any health care facility or health care
provider and any employee of a health care facility or health care
provider who takes disciplinary action against, or who threatens to
take disciplinary action against, any person in violation of sub.(3)
may be required to forfeit not more than $1,000 for a first
violation, not more than $5,000 for a violation committed within
12months of a previous violation and not more than $10,000 for a
violation committed within 12 months of 2 or more previous
violations. The 12—month period shall be measured by using the
dates of the violations that resulted in convictions.

(6) PosTING OF NOTICE. Each health care facility and health
care provider shall post, in one or more conspicuous places where
notices to employees are customarily posted, a notice in a form
approved by the department setting forth employees’ rights under
this section. Any health care facility or health care provider that
violates this subsection shall forfeit not more than $100 for each
offense.

History: 1999a. 176, 186;2001 a. 38, 70.74, 89, 105.
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CHAPTER 252
COMMUNICABLE DISEASES

252.10 Public health dispensaries.
252.14 Discrimination related to acquiredimmunodeficiencysyndrome.
252.15 Restrictions on use of a test for HIV.

252.10 Public health dispensaries. (1) A local health
department may request from the department certification to
establish and maintain a public health dispensary for the diagnosis
and treatment of persons suffering from or suspected of having
tuberculosis. Two or more local health departments may jointly
establish, operate and maintain public health dispensaries. The
department shall certify a local health department to establish and
maintain a public health dispensary if the local health department
meets the standards established by the department by rule. The
department of health and family services may withhold, suspend
or revoke a certification if the local health department fails to
comply with any rules promulgated by the department. The
department shall provide the local health department with
reasonable notice of the decision to withhold, suspend or revoke
certification. The department shall offer the local health
department an opportunity to comply with the rules and an
opportunity for a fair hearing. Certified local health departments
may contract for public health dispensary services. If the provider
of those services fails to comply, the department may suspend or
revoke the local health department’s certification. The department
may establish, operate and maintain public health dispensaries and
branches in areas of the state where local authorities have not
provided public health dispensaries.

(6) (a) The state shall credit or reimburse each dispensary on an
annual or quarterly basis for the operation of public health
dispensaries established and maintained in accordance with this
section and rules promulgated by the department.

(b) The department shall determine by rule the reimbursement
rate under par. (a) for services.

(g) The reimbursement by the state under pars. (a) and (b) shall
apply only to funds that the department allocates for the
reimbursement under the appropriation under s. 20.435 (5) (e).

(7) Drugs necessary for the treatment of mycobacterium
tuberculosis shall be purchased by the department from the
appropriation under s. 20.435 (5) (e) and dispensed to patients
through the public health dispensaries, local health departments,
physicians or advanced practice nurse prescribers.

(9) Public health dispensaries shall maintain such records as are
required by the department to enable them to carry out their
responsibilities designated in this section and in rules promulgated
by the department. Records may be audited by the department.

(10) All public health dispensaries and branches thereof shall
maintain records of costs and receipts which may be audited by

the department of health and family services.

History: 1971c. 81; 1971c¢. 211s. 124; 1973 . 90; 1975¢. 39, 198,224; 1975c.
413 sS. 2, 18; Stats. 1975s. 149.06; 1977 c. 29; 1981 C. 20 SS. 1446, 2202 (20) (c);
1983 a. 27; 1985 a. 29; 1991 a. 39, 160; 1993 a. 27 ss. 406, 407, 409, 411 to 414;
Stats. 1993 5. 252.10, 1993 a. 443; 1995 a. 27 ss. 6318, 9126 (19), 9145 (1); 1997 a.
27,75, 156, 175,252; 1999a.9, 32, 186.

Cross Reference: See also ch. HFS 145, Wis. adm. code. .

252.14 Discrimination related to acquired immunode-
ficiency syndrome. (1) In this section:

(ad) “Correctional officer” has the meaning given in s. 301.28
a

).

(am) “Fire fighter” has the meaning given ins. 102.475(8) (b).
(ar) “Health care provider” means any of the following:

1. A nurse licensed under ch. 441.

2. A chiropractor licensed under ch. 446.

3. A dentist licensed under ch. 447.

4. A physician licensed under subch. Il of ch. 448.

4c. A perfusionist licensed under subch. II of ch. 448.

NOTE: Subd. 4¢. is created eff. 1-1-03 by 2001 Wis. Act 89.

4e. A physical therapist licensed under subch. II1 of ch. 448.
NOTE: Subd. 4e. is amended eff. 4-1-04 by 2001 Wis. Act 70 to read: 4e. A
phg/sical therapist or physical therapist assistant licensed under subch. 111 of ch.
448,

4g. A podiatrist licensed under subch. IV of ch. 448.

4m. A dietitian certified under subch. V of ch. 448.
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4p. An occupational therapist or occupational therapy assistant
licensed under subch. VII of ch. 448.

4q. An athletic trainer licensed under subch. V1 of ch. 448.

5. An optometrist licensed under ch. 449.

6. A psychologist licensed under ch. 455.

7. A social worker, marriage and family therapist, or
professional counselor certified or licensed under ch. 457.

NOTE: Subd. 7. is shown as amended eff. 11-1-02 by 2001 Wis. Act 80. Prior
to 11-1-02 it reads:

7. A social worker, marriage and family therapist or professional counselor
certified under ch. 457.

8. A speech-language pathologist or audiologist licensed under
subch. IT of ch. 459 or a speech and language pathologist licensed
by the department of public instruction.

9. An employee or agent of any provider specified under subds.
1.t08.

10. A partnership of any provider specified under subds. 1.to 8.

11. A corporation of any provider specified under subds. 1. to 8.
that provides health care services.

12. An operational cooperative sickness care plan organized
under ss. 185.981 to 185.985 that directly provides services
through salaried employees in its own facility.

13. An emergency medical technician licensed under s. 146.50

®):

14. A physician assistant licensed under ch. 448. 15. A first
responder.

(c) “Home health agency” has the meaning specified in s. 50.49
(1) (=)

(d) “Inpatient health care facility” means a hospital, nursing
home, community—based residential facility, county home, county
mental health complex or other place licensed or approved by the
department under s. 49.70, 49.71, 49.72, 50.02, 50.03, 50.35,
51.08 or 51.09 or a facility under s. 45.365, 48.62, 51.05, 51.06,
233.40, 233.41, 233.42 or 252.10.

(2) No health care provider, peace officer, fire fighter,
correctional officer, state patrol officer,jailer or keeper of ajail or
person designated with custodial authority by the jailer or keeper,
home health agency, inpatient health care facility or person who
has access to a validated test result may do any of the following
with respect to an individual who has acquired immunodeficiency
syndrome or has a positive test for the presence of HIV, antigen or
non-antigenic products of HIV or an antibody to HIV, solely
because the individual has HIV infection or an illness or medical
condition that is caused by, arises from or is related to HIV
infection:

(a) Refuse to treat the individual, if his or her condition is within
the scope of licensure or certification of the health care provider,
home health agency or inpatient health care facility.

(am) If a peace officer, fire fighter, correctional officer, state
patrol officer, jailer or keeper of ajail or person designated with
custodial authority by the jailer or keeper, refuse to provide
services to the individual.

(b) Provide care to the individual at a standard that is lower than
that provided other individuals with like medical needs.

(bm) If a peace officer, fire fighter, correctional officer, state
patrol officer, jailer or keeper of ajail or person designated with
custodial authority by the jailer or keeper, provide services to the
individual at a standard that is lower than that provided other
individuals with like service needs.

(c) Isolate the individual unless medically necessary.

(d) Subject the individual to indignity, including humiliating,
degrading or abusive treatment.

3) A health care provider, home health agency or inpatient
health care facility that tests an individual for HIV infection shall
provide counseling about HIV and referral for appropriate health
care and support services as necessary. A health care provider,
home health agency or inpatient health care facility that treats an
individual who has an HIV infection or acquired
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immunodeficiency syndrome shall develop and follow procedures
that shall ensure continuity of care for the individual in the event
that his or her condition exceeds the scope of licensure or
certification of the provider, agency or facility.

(4) Any person violating Sub. (2) is liable to the patient for
actual damages and costs, plus exemplary damages of up to
$5,000 for an intentional violation. In determining the amount of
exemplary damages, a court shall consider the ability of a health

care provider who is an individual to pay exemplary damages.

History: 1989 a. 201; 1991 a. 32, 39, 160, 189, 269, 315; 1993 a. 27 ss. 326 to
331; Stats. 1993 s. 252.14; 1993 a. 105, 190, 252, 443; 1993 a. 490 s. 143; 1993 a
491, 495; 1995 a 27 ss. 6322, 9145 (1); 1997 a 27. 35. 61. 75. 175: 1999 a. 9. 32.
180; 2001 a. 70, 80, 89.

252.15 Restrictions on use of a test for HIV.

CIDEFINITIONS In this section: (ab) “Affected person” means
an emergency medical technician, first responder, fire fighter,
peace officer, correctional officer, person who is employed at a
secured correctional facility, as defined in s. 938.02 (15m), a
secured child caring institution, as defined in s. 938.02 (15g), or a
secured group home, as defined in s. 938.02 (15p), state patrol
officer, jailer or keeper of a jail or person designated with
custodial authority by the jailer or keeper, health care provider,
employee of a health care provider or staff member of a state
crime laboratory.

(ad) “Correctional officer” has the meaning given in s. 301.28
i1

(at) “Emergency medical technician” has the meaning given in
5. 146.50(1) (e).

(aj) “Fire fighter” has the meaning given in s. 102.475 (8) (b).

(am) “Health care professional” means a physician who is
licensed under ch. 448 or a registered nurse or licensed practical
nurse who is licensed under ch. 441.

(ar) “Health care provider” means any of the following: 1. A
person or entity that is specified in s. 146.81 (1), but does not
include a massage therapist or bodyworker issued a certificate

under ch. 460.

NOTE: Subd. 1. is shown as amended eff. 3-1-03 by 2001 Wis. Act 74. Prior
to3-1-03 it reads: 1. A person or entity thatis specified im . 146.81

(1), but does not include a massage therapist or bodyworker issued a license of
registration under subch. XI of ch. 440.

2. A home health agency.

3. An employee of the Mendota mental health institute or the
Winnebago mental health institute.

gcm]) “Home health agency” has the meaning given in s. 50.49
(1) (a}

(d) “Informed consent for testing or disclosure” means consent
in writing on an informed consent for testing or disclosure form by
a person to the administration of a test to him or her for the
presence of HIV, antigen or non-antigenic products of HIV or an
antibody to HIV or to the disclosure to another specified person of
the results of a test administered to the person consenting.

(e) “Informed consent for testing or disclosure form” means a
printed document on which a person may signify his or her
informed consent for testing for the presence of HIV, antigen or
non-antigenic products of HIV or an antibody to HIV or authorize
the disclosure of any test results obtained.

(eg) “Relative” means a spouse, parent, grandparent, stepparent,
brother, sister, first cousin, nephew or niece; or uncle or aunt
within the 3rd degree of kinship as computed under s. 990.001
(16). This relationship may be by blood, marriage or adoption.

(em) “Significantly exposed” means sustained a contact which
carries a potential for a transmission of HIV, by one or more of the
following:

1. Transmission, into a body orifice or onto mucous membrane,
of blood; semen; vaginal secretions; cerebrospinal, synovial,
pleural, peritoneal, pericardial or amniotic fluid; or other body
fluid that is visibly contaminated with blood.

2. Exchange, during the accidental or intentional infliction of a
penetrating wound, including a needle puncture, of blood; semen;
vaginal secretions; cerebrospinal, synovial, pleural, peritoneal,
pericardial or amniotic fluid; or other body fluid that is visibly
contaminated with blood.

3. Exchange, into an eye, an open wound, an oozing lesion, or
where a significant breakdown in the epidermal barrier has
occurred, of blood; semen; vaginal secretions; cerebrospinal,
synovial, pleural, peritoneal, pericardial or amniotic fluid; or other
body fluid that is visibly contaminated with blood.
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6. Other routes of exposure, defined as significant in rules
promulgated by the department. The department in promulgating
the rules shall consider all potential routes of transmission of HIV
identified by the centers for disease control of the federal public
health service.

(fm) “Universal precautions” means measures that a health care
provider, an employee of a health care provider or other individual
takes in accordance with recommendations of the federal centers
for disease control for the health care provider, employee or other
individual for prevention of HIV transmission in health— care
settings.

(2) INFORMED CONSENT FOR TESTING OR DISCLOSURE. (a) No
health care provider, blood bank, blood center or plasma center
may subject a person to a test for the presence of HIV, antigen or
non-antigenic products of HIV or an antibody to HIV unless the
subject of the test first provides informed consent for testing or
disclosure as specified under par. (b), except that consent to
testing is not required for any of the following:

1. Except as provided in subd. lg., a health care provider who
procures, processes, distributes or uses a human body part or
human tissue donated as specified under s. 157.06 (6) (a) or (b)
shall, without obtaining consent to the testing, test for the presence
of HIV, antigen or non-antigenic products of HIV or an antibody
to HIV in order to assure medical acceptability of the gift for the
purpose intended. The health care provider shall use as a test for
the presence of HIV, antigen or non-antigenic products of HIV or
an antibody to HIV a test or series of tests that the state
epidemiologist finds medically significant and sufficiently reliable
to detect the presence of HIV, antigen or non-antigenic products of
HIV or an antibody to HIV. If the validated test result of the donor
from the test or series of tests performed is positive, the human
body part or human tissue donated for use or proposed for
donation may not be used.

Ig. If a medical emergency, as determined by the attending
physician of a potential donee and including a threat to the
preservation of life of the potential donee, exists under which a
human body part or human tissue that has been subjected to testing
undler subd. 1.is unavailable, the requirement of subd. 1. does not
apply.

2. The department, a laboratory certified under 42 USC 263a or
a health care provider, blood bank, blood center or plasma center
may, for the purpose of research and without first obtaining
written consent to the testing, subject any body fluids or tissues to
a test for the presence of HIV, antigen or non-antigenic products
of HIV or an antibody to HIV if the testing is performed in a
manner by which the identity of the test subject is not known and
may not be retrieved by the researcher.

3. The medical director of a center for the developmentally
disabled, as defined in s.51.01 (3), or a mental health institute, as
defined in s. 51.01 (12), may, without obtaining consent to the
testing, subject a resident or patient of the center or institute to a
test for the presence of HIV, antigen or non-antigenic products of
HIV or an antibody to HIV if he or she determines that the
conduct of the resident or patient poses a significant risk of
transmitting HIV to another resident or patient of the center or
institute.

4. A health care provider may subject an individual to a test for
the presence of HIV, antigen or non-antigenic products of HIV or
an antibody to HIV, without obtaining consent to the testing from
the individual, if all of the following apply:

a. The individual has been adjudicated incompetent under ch.
880, is under 14 years of age or Is unable to give consent because
he or she is unable to communicate due to a medical condition.

b. The health care provider obtains consent for the testing from
the individual’s guardian, if the individual is adjudicated
incompetent under ch. 880; from the individual’s parent or
guardian, if the individual is under 14 years of age; or from the
individual’s closest living relative or another with whom the
individual has a meaningful social and emotional relationship if
the individual is not a minor nor adjudicated incompetent.

6. A health care professional acting under an order of the court
under subd. 7. or s. 938.296 (4) or (5) or 968.38 (4) or (5) may,
without first obtaining consent to the testing, subject an individual
to a test or a series of tests to detect the presence of HIV, antigen
or non-antigenic products of HIV or an antibody to HIV. No
sample used for laboratory test purposes under this subdivision
may disclose the name of the test subject, and, notwithstanding

August 2002



Sub. (4) (c), the test results may not be made part of the
individual’s permanent medical record.

7. a. If all of the conditions under subd. 7. ai. to c. are met, an
emergency medical technician, first responder, fire fighter, peace
officer, correctional officer, person who is employed at a secured
correctional facility, as defined in s. 938.02 (15m), a secured child
caring institution, as defined in s.938.02 (15g), or a secured group
home, as defined in s. 938.02 (15p), state patrol officer, jailer or
keeper of a jail or person designated with custodial authority by
the jailer or keeper who, during the course of providing care or
services to an individual; or a peace officer, correctional officer,
state patrol officer, jailer or keeper of a jail or person designated
with custodial authority by the jailer or keeper who, while
searching or arresting an individual or while controlling or
transferring an individual in custody; or a health care provider or
an employee of a health care provider who, during the course of
providing care or treatment to an individual or handling or
processing specimens of body fluids or tissues of an individual; or
a staff member of a state crime laboratory who, during the course
of handling or processing specimens of body fluids or tissues of an
individual; is significantly exposed to the individual may subject
the individual’s blood to a test or a series of tests for the presence
of HIV, antigen or non-antigenic products of HIV or an antibody
to HIV and may receive disclosure of the results.

ai. The affected person uses universal precautions, if any,
against significant exposure, and was using universal precautions
at the time that he or she was significantly exposed, except in
those emergency circumstances in which the time necessary for
use of the universal precautions would endanger the life of the
individual.

ak. A physician, based on information provided to the physician,
determines and certifies in writing that the affected person has
been significantly exposed. The certification shall accompany the
request for testing and disclosure. If the affected person who is
significantly exposed is a physician, he or she may not make this
determination or certification. The information that is provided to
a physician to document the occurrence of a significant exposure
and the physician’s certification that an affected person has been
significantly exposed, under this subd. 7. ak., shall be provided on
a report form that is developed by the department of commerce
under s. 101.02 (19) (a) or on a report form that the department of
commerce determines, under s. 101.02 (19) (b), is substantially
equivalent to the report form that is developed under s. 101.02
(19) fa).

am. The affected person submits to a test for the presence of
HIV, antigen or non-antigenic products of HIV or an antibody to
HIV, as soon as feasible or within a time period established by the
department after consulting guidelines of the centers for disease
control of the federal public health service, whichever is earlier.

ap. Except as provided in subd. 7. av. to c., the test is performed
on blood that is drawn for a purpose other than testing for the
presence of HIV, antigen or non-antigenic products of HIV or an
antibody to HIV.

ar. The individual, if capable of consenting, has been given an
opportunity to be tested with his or her consent and has not
consented.

at. The individual has been informed that his or her blood may
be tested for the presence of HIV, antigen or non-antigenic
products of HIV or an antibody to HIV; that the test results may be
disclosed to no one, including that individual, without his or her
con sent, except to the person who is certified to have been
significantly exposed; that, if the person knows the identity of the
individual, he or she may not disclose the identity to any other
person except for the purpose of having the test or series of tests
performed; and that a record may be kept of the test results only if
the record does not reveal the individual’s identity.

av. If blood that is specified in subd. 7. ap. is unavailable, the
person who is certified under subd. 7. ak. to have been
significantly exposed may request the district attorney to apply to
the circuit court for his or her county to order the individual to
submit to a test or a series of tests for the presence of HIV, antigen
or non-antigenic products of HIV or an antibody to HIV and to
disclose the results to that person. The person who is certified
under subd. 7. ak. to have been significantly exposed shall
accompany the request with the certification under subd. 7. ak.

b. Upon receipt of a request and certification under the
requirements of this subdivision, a district attorney shall, as soon
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as possible so as to enable the court to provide timely notice, apply
to the circuit court for his or her county to order the individual to
submit to a test or a series of tests as specified in subd. 7. a.,
administered by a health care professional, and to disclose the
results of the test or tests as specified in subd. 7. c.

¢. The court shall set a time for a hearing on the matter under
subd. 7. a. within 20 days after receipt of a request under subd. 7.
b. The court shall give the district attorney and the individual from
whom a test is sought notice of the hearing at least 72 hours prior
to the hearing. The individual may have counsel at the hearing,
and counsel may examine and cross-examine witnesses. If the
court finds probable cause to believe that the individual has
significantly exposed the affected person, the court shall, except as
provided in subd. 7. d., order the individual to submit to a test or a
series of tests for the presence of HIV, antigen or non-antigenic
products of HIV or an antibody to HIV. The court shall require the
health care professional who performs the test or series of tests to
refrain from disclosing the test results to the individual and to
disclose the test results to the affected person and his or her health
care professional. No sample used for laboratory test purposes
under this subd. 7. c. may disclose the name of the test subject.

d. The court is not required to order the individual to submit to a
test under subd. 7. c. if the court finds substantial reason relating
to the life or health of the individual not to do so and states the
reason on the record.

7m. The test results of an individual under subd. 7. may be
disclosed only to the individual, if he or she so consents, to anyone
authorized by the individual and to the affected person who was
certified to have been significantly exposed. A record may be
retained of the test results only if the record does not reveal the
individual’s identity. If the affected person knows the identity of
the individual whose blood was tested, he or she may not disclose
the identity to any other person except for the purpose of having
the test or series of tests performed.

(am) 1. A health care provider who procures, processes,
distributes or uses human sperm donated as specified under s.
157.06 (6) (a) or (b) shall, prior to the distribution or use and with
informed consent under the requirements of par. (b), test the
proposed donor for the presence of HIV, antigen or non-antigenic
products of HIV or an antibody to HIV in order to assure medical
acceptability of the gift for the purpose intended. The health care
provider shall use as a test for the presence of HIV, antigen or
non-antigenic products of HIV or an antibody to HIV a test or
series of tests that the state epidemiologist finds medically
significant and sufficiently reliable under s. 252.13 (Ir) to detect
the presence of HIV, antigen or non-antigenic products of HIV or
an antibody to HIV. The health care provider shall test the donor
initially and, if the initial test result is negative, shall perform a
2nd test on a date that is not less than 180 days from the date of
the procurement of the sperm. No person may use the donated
sperm until the health care provider has obtained the results of the
2nd test. If any validated test result of the donor for the presence
of HIV, antigen or non-antigenic products of HIV or an antibody
to HIV is positive, the sperm donated for use may not be used and,
if donated, shall be destroyed.

2. A health care provider who procures, processes, distributes or
uses human ova donated as specified under s. 157.06 (6) (a) or (b)
shall, prior to the distribution or use and with informed consent
under the requirements of par. (b), test the proposed donor for the
presence of HIV, antigen or non-antigenic products of HIV or an
antibody to HIV in order to assure medical acceptability of the gift
for the purpose intended.

(b) The health care provider, blood bank, blood center or plasma
center that subjects a person to a test for the presence of HIV,
antigen or non-antigenic products of HIV or an antibody to HIV
under pars. (a) and (am) shall, in instances under those paragraphs
in which consent is required, provide the potential test subject with
an informed consent form for testing or disclosure that shall
contain the following information and on the form shall obtain the
potential test subject’s signature or may, if the potential test
subject has executed a power of attorney for health care
instrument under ch. 155 and has been found to be incapacitated
under s. 155.05 (2), instead obtain the signature of the health care
agent:

1. The name of the potential test subject who is giving consent
and whose test results may be disclosed and, if the potential test
subject has executed a power of attorney for health care

August 2002



instrument under ch. 155 and has been found to be incapacitated
under s. 155.05(2), the name of the health care agent.

2. A statement of explanation to the potential test subject that the
test results may be disclosed as specified under Sub. (5) (a) and
either a listing that duplicates the persons or circumstances
specified under Sub. (5)(a) 2. to 19. or a statement that the listing
is available upon request.

3. Spaces specifically designated for the following purposes:

a. The signature of the potential test subject or, if the potential
test subject has executed a power of attorney for health care
instrument under ch. 155 and has been found to be incapacitated
under s. 155.05 (2), of the health care agent, providing informed
consent for the testing and the date on which the consent is signed.

b. The name of a person to whom the potential test subject or, if
the potential test subject has executed a power of attorney for
health care instrument under ch. 155 and has been found to be
incapacitated under s. 155.05 (2), the health care agent, authorizes
that disclosure of test results be made, if any, the date on which
the consent to disclosure is signed, and the time period during
which the consent to disclosure is effective.

(bm) The health care provider that subjects a person to a test for
the presence of HIV, antigen or non-antigenic products of HIV or
an antibody to HIV under par. (a) 3. shall provide the test subject
and the test subject’s guardian, if the test subject is incompetent
under ch. 880, with all of the following information:

1. A statement of explanation concerning the test that was
performed, the date of performance of the test and the test results.

2. A statement of explanation that the test results may be
disclosed as specified under Sub. (5) (a) and either a listing that
duplicates the persons or circumstances specified under Sub. (5)
(a) 2. to 18. or a statement that the listing is available upon
request.

%3) WRITTEN CONSENT TO DISCLOSURE. A person who receives
a test for the presence of HIV, antigen or non-antigenic products
of HIV or an antibody to HIV under Sub. (2)(b) or, if the person
has executed a power of attorney for health care instrument under
ch. 155 and has been found to be incapacitated under s. 155.05(2),
the health care agent may authorize in writing a health care
provider, blood bank, blood center or plasma center to disclose the
person’s test results to anyone at any time subsequent to providing
informed consent for disclosure under Sub. (2) (b) and a record of
this consent shall be maintained by the health care provider, blood
bank, blood center or plasma center so authorized.

(4) RECORD MAINTENANCE. A health care provider, blood bank,
blood center or plasma center that obtains from a person a
specimen of body fluids or tissues for the purpose of testing for
the presence of HIV, antigen or non-antigenic products of HIV or
an antibody to HIV shall:

(a) Obtain from the subject informed consent for testing or
disclosure, as provided under Sub. (2).

(b) Maintain a record of the consent received under par. (a).

(c) Maintain a record of the test results obtained. A record that is
made under the circumstances described in Sub. (2) (a) 7m. may
not reveal the identity of the test subject.

(5) CONFIDENTIALITY OF TEST. (a) An individual who is the
subject of a test for the presence of HIV, antigen or non-antigenic
products of HIV or an antibody to HIV or the individual’s health
care agent, if the individual has executed a power of attorney for
health care instrument under ch. 155 and has been found to be
incapacitated under s. 155.05 (2), may disclose the results of the
individual’s test to anyone. A person who is neither the individual
nor the individual’s health care agent may not, unless he or she is
specifically authorized by the individual to do so, disclose the
individual’s test results except to the following persons or under
the following circumstances:

1. To the subject of the test and, if the test subject has executed a
power of attorney for health care instrument under ch. 155 and has
been found to be incapacitated under s. 155.05 (2), the health care
agent.

2. To a health care provider who provides care to the test
subject, including those instances in which a health care provider
provides emergency care to the subject.

3. To an agent or employee of a health care provider under subd.
2. who prepares or stores patient health care records, as defined in
s. 146.81 (4), for the purposes of preparation or storage of those
records; provides patient care; or handles or processes specimens
of body fluids or tissues.
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4. To ablood bank, blood center or plasma center that subjects a
person to a test under Sub. (2) (a), for any of the following
purposes: a. Determining the medical acceptability of blood or
plasma secured from the test subject. b. Notifying the test subject
of the test results. c. Investigating HIV infections in blood or
plasma.

5. To a health care provider who procures, processes, distributes
or uses a human body part donated as specified under s. 157.06 (6)
(a) or (b), for the purpose of assuring medical acceptability of the
gift for the purpose intended.

6. To the state epidemiologist or his or her designee, for the
purpose of providing epidemiologic surveillance or investigation
or control of communicable disease.

7. To a funeral director, as defined under s. 445.01 (5) or to
other persons who prepare the body of a decedent for burial or
other disposition or to a person who performs an autopsy or assists
in performing an autopsy.

8. To health care facility staff committees or accreditation or
health care services review organizations for the purposes of
conducting program monitoring and evaluation and health care
Services reviews.

9. Under a lawful order of a court of record except as provided
under s. 901.05.

10. To a person who conducts research, for the purpose of
research, if the researcher:

a. Is affiliated with a health care provider under subd. 3.

b. Has obtained permission to perform the research from an
institutional review board.

c. Provides written assurance to the person disclosing the test
results that use of the information requested is only for the purpose
under which it is provided to the researcher, the information will
not be released to a person not connected with the study, and the
final research product will not reveal information that may identify
the test subject unless the researcher has first received informed
consent for disclosure from the test subject.

11. To a person, including a person exempted from civil liability
under the conditions specified under s. 895.48, who renders to the
victim of an emergency or accident emergency care during the
course of which the emergency caregiver is significantly exposed
to the emergency or accident victim, if a physician, based on
information provided to the physician, determines and certifies in
writing that the emergency caregiver has been significantly
exposed and if the certification accompanies the request for
disclosure.

12.To a coroner, medical examiner or an appointed assistant to
a coroner or medical examiner, if one or more of the following
conditions exist:

a. The possible HIV—infected status is relevant to the cause of
death of a person whose death is under direct investigation by the
coroner, medical examiner or appointed assistant.

b. The coroner, medical examiner or appointed assistant is
significantly exposed to a person whose death is under direct
investigation by the coroner, medical examiner or appointed
assistant, if a physician, based on information provided to the
physician, determines and certifies in writing that the coroner,
medical examiner or appointed assistant has been significantly
exposed and if the certification accompanies the request for
disclosure.

13. To a sheriff, jailer or keeper of a prison, jail or house of
correction or a person designated with custodial authority by the
sheriff, jailer or keeper, for whom disclosure is necessitated in
order to permit the assigning of a private cell to a prisoner who has
a positive test result.

14. If the test results of a test administered to an individual are
positive and the individual is deceased, by the individual’s
attending physician, to persons, if known to the physician, with
whom the individual has had sexual contact or has shared
intravenous drug use paraphernalia.

15. To anyone who provides consent for the testing under Sub.
(2) (@) 4. b., except that disclosure may be made under this
subdivision only during a period in which the test subject is
adjudicated incompetent under ch. 880, is under 14 years of age or
is unable to communicate due to a medical condition.

17. To an alleged victim or victim, to a health care professional,
upon request as specified in s. 938.296 (4) (e) or (5) (e) or 968.38
(4) (c) or (5) (c), who provides care to the alleged victim or victim
and, if the alleged victim or victim is a minor, to the parent or
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guardian of the alleged victim or victim, under s. 938.296 (4) or
(5) or 968.38 (4) or (5).
18.To an affected person, under the requirements of Sub. (2) (a)

19. If the test was administered to a child who has been placed
in a foster home, treatment foster home, group home, residential
care center for children and youth, or secured correctional facility,
as defined in s. 938.02 (15m), including a placement under s.
48.205, 48.21, 938.205, or 938.21 or for whom placement in a
foster home, treatment foster home, group home, residential care
center for children and youth, or secured correctional facility is
recommended under s. 48.33 (4), 48.425 (1) (g), 48.837 (4) (c), or
938.33 (3) or (4), to an agency directed by a court to prepare a
court report under s. 48.33 (1), 48.424 (4) (b), 48.425 (3), 48.831
(2), 48.837 (4) (c), or 938.33 (1), to an agency responsible for
preparing a court report under s. 48.365 (2g), 48.425 (1), 48.831
(2), 48.837 (4) (c), or 938.365 (2g), to an agency responsible for
preparing a permanency plan under s. 48.355 (2e), 48.38, 48.43
(1) (c) or (5) (c), 48.63 (4) or (5) (c), 48.831 (4) (e), 938.355 (Ze),
or 938.38 regarding the child, or to an agency that placed the child
or arranged for the placement of the child in any of those
placements and, by any of those agencies, to any other of those
agencies and, by the agency that placed the child or arranged for
the placement of the child in any of those placements, to the
child’s foster parent or treatment foster parent or the operator of
the group home, residential care center for children and youth, or
secured correctional facility in which the child is placed, as

provided ins. 48.371 or 938.371.
NOTE: Subd. 19. is shown as affeeted by two acts of the 2001 legislature and
as merged by the revisor under s. 13.93 (2){c).

20. To a prisoner’s health care provider, the medical staff of a
prison or jail in which a prisoner is confined, the receiving
institution intake staff at a prison or jail to which a prisoner is
being transferred or a person designated by a jailer to maintain
prisoner medical records, if the disclosure is made with respect to
the prisoner’s patient health care records under s. 302.388, to the
medical staff of ajail to whom the results are disclosed under s.
302.388 (2) (c) or (d), to the medical staff of a jail to which a
prisoner is being transferred, if the results are provided to the
medical staff by the department of corrections as part of the
prisoner’s medical file, to a health care provider to whom the
results are disclosed under s. 302.388 (2) (c) or (f) or the
department of corrections if the disclosure is made with respect to
a prisoner’s patient health care records under s. 302.388 ().

(b) A private pay patient may deny access to disclosure of his or
her test results granted under par. (a) 10. if he or she annually
submits to the maintainer of his or her test results under Sub. (4)
(c) a signed, written request that denial be made.

(5m)  AUTOPSIES; TESTING OF CERTAIN  CORPSES.
Notwithstandin?_ls. 157.05, a corpse may be subjected to a test for
the presence of HIV, antigen or non-antigenic products of HIV or
an antibodyto HIV and the test results disclosed to the person who
has been significantly exposed under any of the following
conditions:

(a) If a person, including a person exempted from civil liability
under the conditions specified under s. 895.48, who renders to the
victim of an emergency or accident emergency care during the
course of which the emergency caregiver is significantly exposed
to the emergency or accident victim and the emergency or
accident victim subsequently dies prior to testing for the presence
of HIV, antigen or non-antigenic products of HR/ or an antibody
to HIV, and if a physician, based on information provided to the
physician, determines and certifies in writing that the emergency
caregiver has been significantly exposed and if the certification
accompanies the request for testing and disclosure. Testing of a
corpse under this paragraph shall be ordered by the coroner,
medical examiner or physician who certifies the victim’s cause of
death under s. 69.18 (2) (b), (c) or (d).

(b) If a funeral director, coroner, medical examiner or appointed
assistant to a coroner or medical examiner who prepares the
corpse of a decedent for burial or other disposition or a person
who performs an autopsy or assists in performing an autopsy is
significantly exposed to the corpse, and if a physician, based on
information provided to the physician, determines and certifies in
writing that the funeral director, coroner, medical examiner or
appointed assistant has been significantly exposed and if the
certification accompanies the request for testing and disclosure.
Testing of a corpse under this paragraph shall be ordered by the
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attending physician of the funeral director, coroner, medical
examiner or appointed assistant who is so exposed.

(c) If a health care provider or an agent or employee of a health
care provider is significantly exposed to the corpse or to a patient
who dies subsequent to the exposure and prior to testing for the
presence of HIV, antigen or non-antigenic products of H%V oran
antibody to HIV, and if a physician who is not the health care
provider, based on information provided to the physician,
determines and certifies in writing that the health care provider,
agent or employee has been significantly exposed and if the
certification accompanies the request for testing and disclosure.
Testing of a corpse under this paragraph shall be ordered by the
physician who certifies that the significant exposure has occurred.

(5r) SALE OF TESTS WITHOUT APPROVAL PROHIBITED. No
person may sell or offer to sell in this state a test or test kit to
detect the presence of HIV, antigen or non-antigenic products of
HIV or an antibodyto HIV for self~use by an individual unless the
test or test kit is first approved by the state epidemiologist. In
reviewing a test or test kit under this subsection, the state
epidemiologist shall consider and weigh the benefits, if any, to the
public health of the test or test kit against the risks, if any, to the
public health of the test or test kit.

(6) EXPANDED DISCLOSURE OF TEST RESULTS PROHIBITED. No
person to whom the results of a test for the presence of HIV
antigen or non-antigenic products of HIV or an antibody to HI
have been disclosed under Sub. (5) (a) or (5m) may disclose the
test results except as authorized under Sub. (5) (a) or (Sm).

(7) REPORTING OF POSITIVE TEST RESULTS. (a) Notwithstanding

ss. 227.01 (13) and 227.10 (1), for the purposes of this subsection,
the state epidemiologist shall determine, based on the
preponderance of available scientific evidence, the procedures
necessary in this state to obtain a validated test result and the
secretary shall so declare under s. 250.04 (1) or (2) (a). The state
epidemiologist shall revise this determination if, in his or her
opinion, changed available scientific evidence warrants a revision,
and the secretary shall declare the revision under s. 250.04 (1) or
2) ().
( (b) If a positive, validated test result is obtained from a test
subject, the health care provider, blood bank, blood center or
plasma center that maintains a record of the test results under Sub.
(4) (c) shall report to the state epidemiologist the following
information:

1. The name and address of the health care provider, blood bank,
blood center or plasma center reporting.

2. The name and address of the subject’s health care provider, if
known.

3. The name, address, telephone number, age or date of birth,
race and ethnicity, sex and county of residence of the test subject,
if known.

4. The date on which the test was performed.

5. The test result.

6. Any other medical or epidemiological information required
by the state epidemiologist for the purpose of exercising
surveillance, control and prevention of HIV infections.

(c) Except as provided in Sub. (7m), a report made under par.
(b) may not include any of the following:

1. Information with respect to the sexual orientation of the test
subject.

2. The identity of persons with whom the test subject may have
had sexual contact.

(d) This subsection does not apply to the reporting of
information under s. 252.05 with respect to persons for whom a
diagnosis of acquired immuno-deficiency syndrome has been
made.

{7m) REPORTING OF PERSONS SIGNIFICANTLY EXPOSED. If a
positive, validated test result is obtained from a test subject, the
test subject’s physician who maintains a record of the test result
under Sub. (4) (c) may report to the state epidemiologist the name
of any person known to the physician to have been significantly
exposed to the test subject, only after the physician has done all of
the following:

(a) Counseled the test subject to inform any person who has
been Significantly exposed to the test subject.

(b) Notified the test subject that the name of any person known
to the physician to have been significantly exposed to the test
subject will be reported to the state epidemiologist.
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(8) CiviL LIABILITY. (a) Any person violating Sub. (2), (5) (a),
(5m), (6) or (7) (c) is lable to the subject of the test for actual
damages, costs and reasonable actual attorney fees, plus
exemplary damages of up to $1,000 for a negligent violation and
up to $25,000 for an intentional violation.

(b) The plaintiff in an action under par. (a) has the burden of
proving by a preponderance of the evidence that a violation
occurred under Sub. (2), (5) (a), (5m), (6) or (7) (c). A
conviction under Sub. (2), (5) (a), (5m), (6) or (7) (c) is not a
condition precedent to bringing an action under par. (a).

(9) PENALTIES. Whoever intentionally discloses the results of a
blood test in violation of Sub. (2) (a) 7m., (5) (a) or (5m) and
thereby causes bodily harm or psychological harm to the subject
of the test may be fined not more than $25,000 or imprisoned not
more than 9 months or both. Whoever negligently discloses the
results of a blood test in violation of Sub. (2) (a) 7m., (5) (a) or
(5m) is subject to a forfeiture of not more than $1,000 for each
violation. Whoever intentionally discloses the results of a blood
test in violation of Sub. (2) (a) 7m., (5) (a) or (5m), knowing that

30
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the information is confidential, and discloses the information for
pecuniary gain may be fined not more than $100,000 or
imprisoned not more than 3 years and 6 months, or both.

(10) DiscipLINE OF EMPLOYEES. Any employee of the state or a
oolitical subdivision of the state who violates this section maw be

hischarged or suspended without pay.

History: 1985a. 29, 73, 120; 1987 a. 70 sS. 13 to 27, 36; 1987a. 403 ss. 136, 256;
1989a. 200; 1989a. 201 ss. 11 t0 25, 36; 1989a. 298,359; 1991 a. 269; 1993a. 16s.
2567; 1993 a. 27 ss. 332,334, 337,340,342; SAfs. 1993 s. 252.15; 1993 a. 32, 183,
190,252,395,491; 1995 a. 27 s5. 6323,9116 (5), 9126 (19); 1995a. 77,275; 1997 a.
54, 80, 156, 188; 1999a. 9, 32, 79, 151, 162, 188; 2001 a. 38, 59, 69, 74;s. 13.93 (2)

CJ.

)No claim for a violation of Sub. (2) was stated when the defendants neither
conducted HIV tests nor were authorized recipients of the test results. Hillman v.
Columbia County, 164 Wis. 2d 376,474 N.W.2d 913 (Ct. App. 1991).

This section does not prevent a court acting in equity from ordering an HIV test
where this section does not apply. Syring v. Tucker, 174 Wis. 2d 787, 498 N.W.2d
370 (1993).

This section has no bearing on a case in which a letter from the plaintiff to the
defendant pharmacy contained a reference to a drug used only to treat AIDS, hut did
not disclose the results of an HIV test or directly disclose that the defendant had
AIDS. Doe v. American Stores, Co. 74 F. Supp. 2d 855 (1999).

Confidentiality of Medical Records. Meili. Wis. Law. Feh. 1995.
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Cross reference: See alsoRL, Wis. adn. code

SUBCHAPTER1
GENERALPROVISIONS

440.01 Definitions. (1) In chs. 440 to 480, unless the context
requires otherwise:

(a) “Department” means the department of regulation and
licensing.

(am) “Financial institution” has the meaning given in s. 705.01
@)
(b) “Grant” means the substantive act of an examining board,
section of an examining board, affiliated credentialing board or the
department of approving the applicant for credentialing and the
preparing, executing, signing or sealing of the credentialing.

(c) “Issue” means the procedural act of the department of
transmitting the credential to the person who is credentialed.

(d) “Limit”, when used in reference to limiting a credential,
means to impose conditions and requirements upon the holder of
the credential, and to restrict the scope of the holder’s practice.

(dm) “Renewal date” means the date on which a credential
expires and before which it must be renewed for the holder to
maintain without interruption the rights, privileges and authority
conferred by the credential.

(e) “Reprimand” means to publicly warn the holder of a
credential.

(1 “Revoke”, when used in reference to revoking a credential,
means to completely and absolutely terminate the credential and
all rights, privileges and authority previously conferred by the
credential.

(9) “Secretary* means the secretary of regulation and licensing.

(h) “:Suspend”, when used in reference to suspending a
credential, means to completely and absolutely withdraw and
withhold for a period of time all rights, privileges and authority
previously conferred by the credential.

(2) In this subchapter: (a) “Credential” means a license, permit,
or certificate of certification or registration that is issued under
chs. 440 to 480.

(b) “Credentialing” means the acts of an examining board,
section of an examining board, affiliated credentialing board or the
department that relate to granting, issuing, denying, limiting,
suspending or revoking a credential.

(bm) “Credentialing board” means an examining board or an
affiliated credentialing board in the department.

(c) “Examining board” includes the board of nursing.

(cs) “Minority group member” has the meaning given in s.
560.036 (1) (f].

(cv) “Psychotherapy” has the meaning given in s. 457.01 (8m).

(d) “Reciprocal credential” means a credential granted by an
examining board, section of an examining board, affiliated
credentialing board or the department to an applicant who holds a
credential issued by a governmental authority in a jurisdiction
outside this state authorizing or qualifying the applicant to perform
acts that are substantially the same as those acts authorized by the
credential granted by the examining board, section of the
examining board, affiliated credentialing board or department.

History: 1977 c. 418; 1979 c. 34; 1979¢. 175 s. 53; 1979 c. 221 5. 2202 (45); 1991
a. 39; 1993 a. 102, 107; 1995 a. 233, 333; 1997 a. 35 s. 448; 1997 a. 237 ss. 532,
539m; 1999 a. 9's. 2915; 2001 a. 80.

Procedural due process and the separation of functions in state occupational
licensing agencies. 1974 WLR 833.

440.02 Bonds. Members of the staff of the department who are
assigned by the secretary to collect moneys shall be bonded in an
amount equal to the total receipts of the department for any month.

440.03 General duties and powers of the department.

(1) The department may promulgate rules defining uniform
procedures to be used by the department, the real estate board, the
real estate appraisers board, and all examining boards and
affiliated credentialing boards attached to the department or an
examining board, for receiving, filing and investigating
complaints, for commencing disciplinary proceedings and for
conducting hearings.

(Im) The department may promulgate rules specifying the
number of business days within which the department or any
examining board or affiliated credentialing board in the
department must review and make a determination on an
application for a permit, as defined in s. 560.41 (2), that is issued
under chs. 440 to 480.

(2) The department may provide examination development
services, consultation and” technical assistance to other state
agencies, federal agencies, counties, cities, villages, towns,
national or regional organizations of state credentialing agencies,
similar credentialing agencies in other states, national or regional
accrediting assciations, and nonprofit .organizations. The
deoartment may charge a fee sufficient to reimburse the
department for the costs of providing such services. In this
subsection, “nonprofit organization” means a nonprofit
corporation as defined in s. 181.0103 (17), and an organization
exempt from tax under 26 USC 501.

(3)‘If the secretary reorganizes the department, N0 modification
may be made in the Dowers and responsibilities of the examining
boards or affiliated credentialing boards attached to the
department or an examining board under s. 15.4050r 15.406.

(3m) The department may investigate complaints made against
a person who has been issued a credential under chs. 440 to 480.

(39) Notwithstanding sub.(3m), the department of regulation
and licensing shall investigate any report that it receives under s.
146.40(4r) (am) 2. or (em).

(4) The department may issue subpoenas for the attendance of
witnesses and the production of documents or other materials prior
to the commencement of disciplinary proceedings.

(5)The department may investigate allegations of negligence by
Q%Sicians licensed to practice medicine and surgery under ch.

{5m) The department shall maintain a toll-free telephone
number to receive reports of allegations of unprofessional conduct,
negligence or misconduct involving a physician licensed under
subch. Il of ch. 448. The department shall publicize the toll— free
telephone number and the investigative powers and duties of the
department and the medical examining board as widely as possible
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in the state, including in hospitals, clinics, medical offices and
other health care facilities.

(6) The department shall have access to any information
contained in the reports filed with the medical examining board,
an affiliated credentialing board attached to the medical examining
board and the board of nursing under s. 655.045, as created by
1985 Wisconsin Act 29, and s. 655.26.

(7) The department shall establish the style, content and format
of all credentials and of all forms for applying for any Credential
issued or renewed under chs. 440 to 480.All forms shall include a
place for the information required under sub.(11m) (a). Upon
request of any person who holds a credential and payment of a $10
fee, the department may issue a wall certificate signed by the
governor.

(7m) The department may promulgate rules that establish
procedures for submitting an application for a credential or
credential renewal by electronic transmission. Any rules
promulgated under this subsection shall specify procedures for
complying with any requirement that a fee be submitted with the
application. The rules may also waive any requirement in chs. 440
to 480 that an application submitted to the department, an
examining board or an affiliated credentialing board be executed,
verified, signed, sworn or made under oath, notwithstanding ss.
440.26 (2) (b), 440.42 (2) (intro.), 440.91 (2) (intro.), 443.06 (1)
(a), 443.10 (2) (a), 445.04 (2), 445.08 (4), 445.095 (1) (a), 448.05
(7), 450.09 (1) (a), 452.10 (1) and 480.08 (2m).

(8) The department may promulgate rules requiring holders of
certain credentials to do an¥ of the following:

(a) Display the credential in a conspicuous place in the holder’s
office or place of practice or business, if the holder is not required
by statute to do so.

(b) Post a notice in a conspicuous place in the holder’s office or
place of practice or business describing the procedures for filing a
complaintagainst the holder.

(9) The department shall include all of the following with each
biennial budget request that it makes under s. 16.42:

(a) A recalculation of the administrative and enforcement costs
of the department that are attributable to the regulation of each
occupation or business under chs. 440 to 480 and that are included
in the budget request.

(b) A recommended change to each fee specified under s. 440.05
(1) for an initial credential for which an examination is not
required, under s. 440.05 (2) for a reciprocal credential and under
s. 440.08 (2) (a) for a credential renewal if the change is necessary
to reflect the approximate administrative and enforcement costs of
the department that are attributable to the regulation of the
particular occupation or business during the period in which the
initial or reciprocal credential or credential renewal is in effect
and, for purposes of the recommended change to each fee
specified under s. 440.08 (2) (a) for a credential renewal, to reflect
an estimate of any additional moneys available for the
department’s general program operations, during the budget
period to which the biennial budget request applies, as a result of
appropriation transfers that have been or are estimated to be made
under s. 20.165 (1) (i) prior to and during that budget period.

(11) The department shall cooperate with the department of
health and family services to develop a program to use voluntary,
uncompensated services of licensed or certified professionals to
assist the department of health and family services in the
evaluation of community mental health programs in exchange for
continuing education credits for the professionals under ss. 448.40
(2) (e) and 455.065 (5).

(I'm) (a) Each application form for a credential issued or
renewed under chs. 440 to 480 shall provide a space for the
department to require each of the following, other than an
individual who does not have a social security number and who
submits a statement made or subscribed under oath or affirmation
as required under par.(am), to provide his or her social security
number:

1. An applicant for an initial credential or credential renewal. If
the applicant is not an individual, the department shall require the
applicantto provide its federal employer identification number.

2. An applicant for reinstatement of an inactive license under s.
452.12 (6) (e).

(am) If an applicant specified in par.(a) 1. or 2. is an individual
who does not have a social security number, the applicant shall
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submit a statement made or subscribed under oath that the
applicant does not have a social security number. The form of the
statement shall be prescribed by the department of workforce
development. A credential or license issued in reliance upon a
false statement submitted under this paragraph is invalid.

(b) The department shall deny an application for an initial
credential or deny an application for credential renewal or for
reinstatement of an inactive license under s. 452.12 (6) (e) if any
information required under par.(a) is not included in the
application form or, in the case of an applicant who is an
individual and who does not have a social security number, if the
statement required under par.(am) is not included with the
application form.

(c) The department of regulation and licensing may not disclose
a social security number obtained under par.(a) to any person
except the coordinated licensure information system under s.
441.50 (7); the department of workforce development for purposes
of administering s. 49.22; and, for a social security number
obtained under par.(a) 1., the department of revenue for the sole
purpose of requesting certifications under s. 73.0301.

{12m) The department of regulation and licensing shall
cooperate with the departments of justice and health and family
services in developing and maintaining a computer linkup to
provide access to information regarding the current status of a
credential issued to any person by the department of regulation
and licensing, including whether that credential has been restricted
in any way.

(13) The department may conduct an investigationto determine
whether an applicant for a credential issued under chs. 440 to 480
satisfies any of the eligibility requirements specified for the
credential, including whether the applicant does not have an arrest
or conviction record. In conducting an investigation under this
subsection, the department may require an applicant to provide
any information that is necessary for the investigation or, for the
purpose of obtaining information related to an arrest or conviction
record of an applicant, to complete forms provided by the
department of justice or the federal bureau of investigation. The
department shall charge the applicant any fees, costs or other
expenses incurred in conducting the investigation under this
subsection.

(14) (a) 1. The department shall grant a certificate of registration
as a music therapist to a person if all of the following apply:

a. The person is certified, registered or accredited as a music
therapist by the Certification Board for Music Therapists, National
Music Therapy Registry, American Music Therapy Association or
by another national organization that certifies, registers or
accredits music therapists.

b. The organization that certified. registered or accredited the
person under subd. 1.a. is approved by the department.

¢. The person pays the fee specified in s. 440.05 (1) and files
with the department evidence satisfactory to the department that
he or she is certified, registered or accredited as required under
subd.1. a.

2. The department shall grant a certificate of registration as an
art therapist to a person if all of the following apply:

a. The person is certified, registered or accredited as an art
therapist by the Art Therapy Credentials Board or by another
national organization that certifies, registers or accredits art
therapists.

b. The organization that certified, registered or accredited the
person under subd.2. a. is approved by the department.

¢. The person pays the fee specified in s. 440.05 (1) and files
with the department evidence satisfactory to the department that
he or she is certified, registered or accredited as required under
subd.2. a.

3. The department shall grant a certificate of registration as a
dance therapist to a person if all of the following apply:

a. The person is certified, registered or accredited as a dance
therapist by the American Dance Therapy Association or by
another national organization that certifies, registers or accredits
dance therapists.

b. The organization that certified, registered or accredited the
person under subd.3. a. is approved by the department.

¢. The person pays the fee specified in s. 440.05 (1) and files
with the department evidence satisfactory to the department that
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he or she is certified, registered or accredited as required under
subd.3. a.

(am) The department may promulgate rules that establish
requirements for granting a license to practice psychotherapy to a
person who is registered under par.(a). Rules promulgated under
this paragraph shall establish requirements for obtaining such a
license that are comparable to the requirements for obtaining a
clinical social worker, marriage and family therapist, or
professional counselor license under ch. 457. If the department
promulgatesrules under this paragraph, the department shall grant
a license under this paragraph to a person registered under par.(a)
who pays the fee specified in s. 440.05 (1) and provides evidence
satisfactory to the department that he or she satisfies the
requirements established in the rules.

(b) A person who is registered under par.(a) shall notify the
department in writing within 30 days if an organization specified
in par.(a) 1. a, 2. a. or 3. a. revokes the person’s certification,
registration, or accreditation specified in par.(a) I. a, 2. a,, or 3. a.
The department shall revoke a certificate of registration granted
under par.(a) if such an organization revokes such a certification,
registration, or accreditation. If the department revokes the
certificate of registration of a person who also holds a license
granted under the rules promulgated under par.(am), the
department shall also revoke the license.

(c) The renewal dates for certificates granted under par.(a) and
licenses granted under par.(am) are specified in s. 440.08 (2) (a).
Renewal applications shall be submitted to the department on a
form provided by the department and shall include the renewal fee
specified in s. 440.08 (2) (a) and evidence satisfactory to the
department that the person’s certification, registration, or
accreditation specified in par.(a) 1. a.,, 2. a. or 3. a. has not been
revoked.

(d) The department shall promulgate rules that specify the
services within the scope of practice of music, art, or dance
therapy that a person who is registered under par.(a) is qualified to
perform. The rules may not allow a person registered under par.(a)
to perform psychotherapy unless the person is granted a license
under the rules promulgated under par.(am).

Cross reference: See also chs. RL 140, 141,and 142, Wis. adm code.

(¢) Subject to the rules promulgated under sub.(l), the
department may make investigations and conduct hearings to
determine whether a violation of this subsection or any rule
promulgated under par.(d) has occurred and may reprimand a
person who is registered under par.(a) or holds a license granted
under the rules promulgated under par.(am) or may deny, limit,
suspend, or revoke a certificate of registration granted under
par.(a) or a license granted under the rules promulgated under
par.(am) if the department finds that the applicant or certificate or
license holder has violated this subsection or any rule promulgated
under par.(d).

{f) A person who is registered under par.(a) or holds a license
granted under the rules promulgated under par.(am) who violates
this subsection or any rule promulgated under par.(d) may be fined
gothmore than $200 or imprisoned for not more than 6 months or

oth.

(15) The department shall promulgate rules that establish the
fees specified in ss. 440.05 (10) and 440.08 (2) (d).

(16) Annually, the department shall distribute the form
developed by the medical and optometry examining boards under
2001 Wisconsin Act 16, section 9143 (3c¢), to all school districts
and charter schools that offer kindergarten, to be used by pupils to

provide evidence of eye examinationsunder s. 1 18.135.

History: 1977 c. 418 ss. 24. 792: 1979c. 34. 221, 337; 1981 c. 94; 1985 a. 29,
340; 1989 a 31,340; 1991 a 39; 1993a. 16, 102, 107,443,445,490,491; 1995a. 27
ss. BITIg, 6472j, 9126 (19); 1995a. 233; 1997a. 27, 75, 79; 1997a. 1915s. 312,313,
318: 1997a. 231, 237: 1997a. 261 ss. 1 t0 4, 7. 10, 13; 1997 a. 311; 1999a. 9, 32;
2001 a. 16, 66, 80

Cross reference: See also RL, Wis. adm. code.

440.035 General duties of examining boards and
affiliated credentialing boards. Each examining board or
affiliated credentialing board attached to the department or an
examining board shall:

Ipdependently exercise its powers, duties and functions
prescribed by law with regard to rule—making, credentialing and
regulation.

(2)Be the supervising authority of all personnel, other than
shared personnel, engaged in the review, investigation or handling
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of information regarding qualifications of applicants for
credentials, examination questions and answers, accreditation,
related investigations and disciplinary matters affecting persons
who are credentialed by the examining board or affiliated
credentialing board, or in the establishing of regulatory policy or
the exercise of administrative discretion with regard to the
qualifications or discipline of applicants or persons who are
credentialed by the examining board, affiliated credentialingboard
or accreditation.

(3) Maintain, in conjunction with their operations, in central
locations designated by the department, all records pertaining to
the functions independently retained by them.

(4) Compile and keep current a register of the names and
addresses of all persons who are credentialed to be retained by the
department and which shall be available for public inspection
during the times specified in s. 230.35 (4) (a). The department
may also make the register available to the public by electronic
transmission.

History: 1977 c. 418 ss, 25, 793,929 (41); 1979c. 32S.92 (1); 1979¢. 34; 1989 a.
56's.259; 1991a. 39; 1993a. 107; 1997 a. 27,191,237.

440.04 Duties of the secretary. The secretary shall: (1)
Centralize, at the capital and in such district offices as the
operations of the department and the attached examining boards
and affiliated credentialing boards require, the routine
housekeeping functions required by the department, the examining
boards and the affiliated credentialing boards.

(2) Provide the bookkeeping, payroll, accounting and personnel
advisory services required by the department and the legal
services, excelpt for representation in court proceedings and the
preparation of formal legal opinions, required by the attached
examiningboards and affiliated credentialing boards.

(5) With the advice of the examining boards or affiliated
credentialingboards:

(a) Provide the department with such supplies, equipment, office
space and meeting facilities as are required for the efficient
operation of the department.

(b) Make all arrangements for meetings, hearings and
examinations.

(c) Provide such other services as the examining boards or
affiliated credentialing boards request.

(6) Appoint outside the classified service an administrator for
any division established in the department and a director for any
bureau established in the department as authorized in s. 230.08 (2).
The secretary may assign any bureau director appointed in
accordance with this subsection to serve concurrently as a bureau
director and a division administrator.

(7) Unless otherwise specified in chs. 440 to 480, provide
examination development, administration, research and evaluation
servicesas required.

(8) Collect data related to the registration of speech—Ilanguage
pathologists and audiologists under subch. I1I of ch. 459 and, on
January 15, 1993, report the data and recommendations on
whether the licensure of speech—language pathologists and
audiologists under subch. II of ch. 459 is appropriate to the chief
clerk of each house of the legislature for distribution in the manner
provided under s. 13.172 (2).

(9) Annually prepare and submit a report to the legislature under
s. 13.172 (2) on the number of minority group members who
applied for licensure as a certified public accountant under ch.
442, the number who passed the examination required for
licensure as a certified public accountant and the number who
were issued a certified public accountant license under ch. 442,
during the preceding year.

History: 1977 c. 418 S.26; 1979c. 34; 1981 c. 20; 1985a. 29; 1987 a, 27; 1989 a.
316; 1991 a. 39; 1993a. 102,107; 1995a. 333.

440.042 Advisory committees.  ET)e secretary may appoint
persons or advisory committees to advise the department and the
boards, examining boards and affiliated credentialing boards in the
department on matters relating to the regulation of credential
holders. The secretary shall appoint an advisory committee to
advise the department on matters relating to carrying out the duties
specified in s. 440.982 and making investigations, conducting
hearings and taking disciplinary action under s. 440.986. A person
or an advisory committee member appointed under this subsection
shall serve without compensation, but may be reimbursed for his
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or her actual and necessary expenses incurred in the performance
of his or her duties.

(2) Any person who in good faith testifies before the department
or any examining board, affiliated credentialing board or board in
the department or otherwise provides the department or any
examining board, affiliated credentialing board or board in the
department with advice or information on a matter relating to the
regulation of a person holding a credential is immune from civil
liability for his or her acts or omissions in testifying or otherwise
providing such advice or information. The good faith of any
person specified in this subsection shall be presumed in any civil
action and an allegation that such a person has not acted in good
faith must be proven by clear and convincing evidence.

History: 1993 a. 16 ss. 3269,3299; 1993 a. 107; 1997 a. 156; 1999 a. 32.

440.045 Disputes. Any dispute between an examining board or
an affiliated credentialing board and the secretary shall be
arbitrated by the governor or the governor’s designee after

consultation with the disputants.

History: 1977 c. 418 s. 27; 1979 c. 34; 1993 a. 107.
The relationship between the department, cosmetology examining board, and
governoris discussed. 70 Atty. Gen. 172.

440.05 Standard fees. The following standard fees apply to all
initial credentials, except as provided in ss. 440.42, 440.43,
440.44, 440.51, 444.03, 444.05, 444.11, 447.04 (2) (c) 2., 449.17,
449.18 and 459.46:

(1) (a) Initial credential: $53. Each applicant for an initial
credential shall pay the initial credential fee to the department
when the application materials for the initial credential are
submitted to the department.

(b) Examination: If an examination is required, the applicant
shall pay an examination fee to the department. If the department
prepares, administers, or grades the examination, the fee to the
department shall be an amount equal to the department’s best
estimate of the actual cost of preparing, administering, or grading
the examination. If the department approves an examination
prepared, administered, and graded by a test service provider, the
fee to the department shall be an amount equal to the department’s
best estimate of the actual cost of approving the examination,
including selecting, evaluating, and reviewing the examination.

(2) Reciprocal credential, including any credential described in
S. 440.01 (2) (d) and any credential that permits temporary
practice in this state in whole or in part because the person holds a
credential in another jurisdiction: The applicable credential
renewal fee under s. 440.08 (2) (a) and, if an examination is
required, an examination fee under sub.(1).

(6) Apprentice, journeyman, student or other temporary
credential, granted pending completion of education,
apprenticeship or examination requirements: $10.

(7) Replacement of lost credential, name or address change on
credential, issuance of duplicate credential or transfer of
credential: $10.

(9) Endorsement of persons who are credentialed to other states:

10

(D) Expedited service: If an applicant for a credential requests
that the department process an application on an expedited basis,
the applicant shall pay a service fee that is equal to the
department’s best estimate of the cost of processing the
application on an expedited basis, including the cost of providing

counter or other special handling services.

History: 1977 c. 29, 418; 1979 c. 34; 1979 c. 175s. 53; 1979 ¢. 221 s. 2202 (45);
1983 a. 27; 1985 a. 29; 1987 a. 264, 265, 329, 399,403; 1989 a. 31, 229,307,316,
336,340,341,359; 1991 a. 39,269,278,315; 1993 a. 16; 1995 a. 27; 1997 a. 27, 96;
1999 a. 9; 2001 a. 16.

Cross reference: See alsoch. RL 4, Wis. adm. code.

440.055 Credit card payments. (2) If the department permits
the payment of a fee with use of a credit card, the department shall
charge a credit card service charge for each transaction. The credit
card service charge shall be in addition to the fee that is being paid
with the credit card and shall be sufficient to pay the costs to the
department for providing this service to persons who request it,
including the cost of any services for which the department
contractsunder sub.(3).

(3) The department may contract for services relating to the
payment of fees by credit card under this section.

History: 1995 a. 27; 1999a. 9.

34
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440.06 Refunds and reexaminations. The secretary may
establish uniform procedures for refunds of fees paid under s.
440.05 or 440.08 and uniform procedures and fees for

reexaminations under chs. 440 to 480.

History: 1977 c. 418; 1979c. 175s. 53; 1979¢. 221 s. 2202 (45); 1991 a. 39; 1993
a. 102.

Cross reference: See also ch. RL 4, Wis. adm. code.

440.07 Examination standards and services. (I)In
addition to the standards specified in chs. 440 to 480,
examinations for credentials shall reasonably relate to the skills
likely to be needed for an applicant to practice in this state at the
time of examination and shall seek to determine the applicant’s
preparedness to exercise the skills.

(2) The department, examining board or affiliated credentialing
board having authority to credential applicants may do any of the
following:

(a) Prepare, administer and grade examinations.

(b) Approve, in whole or in part, an examination prepared,
administered and graded by a test service provider.

(3) The department may charge a fee to an applicant for a
credential who fails an examination required for the credential and
requests a review of his or her examination results. The fee shall
be based on the cost of the review. No fee may be charged for the
review unless the amount of the fee or the procedure for
determining the amount of the fee is specified in rules

promulgated by the department.

History: 1987 a. 27; 1991a. 39; 1993 a. 102, 107.

Cross reference: See also ch. RL 4, Wis. adm. code. Department of Regulation
and Licensing test scores were subject to disclosure under the open records law.
Munroe V. Braatz, 201 Wis. 2d 442,549 N.W.2d 452 (Ct. App. 1996).

440.08 Credential renewal. (I NOTICE OF RENEWAL. The
department shall give a notice of renewal to each holder of a
credential at least 30 days prior to the renewal date of the
credential. Notice may be mailed to the last address provided to
the department by the credential holder or may be given by
electronic transmission. Failure to receive a notice of renewal IS
not a defense in any disciplinary proceeding against the holder or
in any proceeding against the holder for practicing without a
credential. Failure to receive a notice of renewal does not relieve
the holder from the obligation to pay a penalty for late renewal
under sub.(3).

(2) RENEWAL DATES, FEES AND APPLICATIONS. (a) Except as
provided in par.(b) and in ss. 440.51, 442.04, 444.03, 444.05,
444.11,448.065, 447.04 (2) (c) 2., 449.17, 449.18 and 459.46, the
renewal dates and renewal fees for credentials are as follows:

1. Accountant, certified public: January 1 of each even—
numbered year; $59.

3. Accounting corporation or partnership: January 1 of each
even—numbered year; $56.

4. Acupuncturist: July 1 of each odd—numbered year; $70.

4m. Advanced practice nurse prescriber: October 1 of each
even—numbered year; $73.

5. Aesthetician; July 1 of each odd—numbered year; $87.

s 6. Aesthetics establishment: July 1 of each odd—numbered year;

70.

7. Aesthetics instructor: July 1 of each odd—numbered year; $70.

8. Aesthetics school: July 1 of each odd—numbered year; $1 15.

9. Aesthetics specialty school: July 1 of each odd—numbered
year; $53.

11. Appraiser, real estate, certified general: January 1 of each
even—numbered year; $162.

Ilm. Appraiser, real estate, certified residential: January 1 of
each even—numbered year; $167.

12. Appraiser, real estate, licensed: January 1 of each even—
numbered year; $185.

13. Architect: August I of each even—numbered year; $60.

14. Architectural or engineering firm, partnership or
corporation: February 1 of each even—numbered year; $70.

14f. Athletic trainer: July 1 of each even—numbered year; $53.

s 14g. Auction company: January 1 of each odd—numbered year;

56.

14r. Auctioneer: January 1 of each odd—numbered year; $1 74.

15. Audiologist: February 1 of each odd—numbered year; $106.

16. Barbering or cosmetology establishment: July 1 of each
odd—numbered year; $56.
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17. Barbering or cosmetology instructor: July 1 of each odd—
numbered year; $91.

18. Barbering or cosmetology manager: July 1 of each odd-
numbered year; $71.

19. Barbering or cosmetology school: July 1
numbered year; $138.

20. Barber or cosmetologist: July 1 of each odd—numbered year;
$63.
s 21. Cemetery authority: January 1 of each odd—numbered year;
343.

22. Cemetery preneed seller: January 1 of each odd—numbered
year; $61.

23. Cemetery salesperson: January 1 of each odd—numbered
year; $90.

23m. Charitable organization: August 1 of each year; $15.

24. Chiropractor: January 1 of each odd—numbered year; $168.

25. Dental hygienist: October 1 of each odd—numbered year;
$57.

26. Dentist: October 1 of each odd—numbered year; $131.

26m. Dentist. faculty member: October 1 of each odd—numbered
year; $131.

27. Designer of engineering systems: February 1 of each even—
numbered year; $58.

27m. Dietitian: November I of each even—numbered year; $56.

28. Drug distributor: June 1 of each even—numbered year; $70.
s 29. Drug manufacturer: June 1 of each even—numbered year;

70.

30. Electrologist: July 1 of each odd—numbered year; $76.

31. Electrology establishment: July 1 of each odd—numbered
year; $56.
s 32. Electrology instructor: July 1 of each odd—numbered year;

86.

33. Electrology school: July 1 of each odd—numbered year; $71.

34. Electrology specialty school: July 1 of each odd—numbered
year; $53.

35. Engineer, professional: August 1 of each even—numbered
year; $58.

35m. Fund-raising counsel:
numbered year; $53.

36. Funeral director: January 1 of each even—numbered year;
$135.

37. Funeral establishment: June 1 of each odd—numbered year;
$56.

38. Hearing instrument specialist: February 1 of each odd-
numbered year; $106.
s 38g. Home inspector: January 1 of each odd—numbered year;

53.

38m. Landscape architect: August 1 of each even—numbered
year; $56.
$39. Land surveyor: February 1 of each even—numbered year;

77.

42. Manicuring establishment: July 1 of each odd—numbered
year; $53.

43. Manicuring instructor: July 1 of each odd—numbered year;
$53.

44. Manicuring school: July 1 of each odd—numbered year;
$118.

45. Manicuring specialty school: July 1 of each odd—numbered
year; $53.

46. Manicurist: July 1 of each odd—numbered year; $133.

46m. Marriage and family therapist: July 1 of each odd-
numbered year; $84.

46r. Massage therapist or bodyworker: March 1 of each odd-
numbered year; $53.

NOTE Subd. 46r. is created eff. 3-1-03 by 2001 Wis. Act 74.

48. Nurse, licensed practical: May 1 of each odd—numbered
year; $69.

49. Nurse, registered: March 1 of each even—numbered year;
$66.

50. Nurse-midwife: March 1 of each even—numbered year; $70.

51. Nursing home administrator: July 1 of each even—numbered
year; $120.

52. Occuuational therauist: November 1 of each odd—numbered
year; $59.

53. Occupational therapy assistant: November 1 of each odd-
numbered year; $62.

of each odd-

September 1 of each even—
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54. Optometrist: January 1 of each even—numbered year; $65.

54m. Perfusionist: November 1 of each odd—numbered year;
$56.

55. Pharmacist: June 1 of each even—numbered year; $97.

56. Pharmacy: June 1of each even—numbered year; $56.

57. Physical therapist: November 1 of each odd—numbered year;
$62.

57m. Physical therapist assistant: November 1 of each odd-
numbered year; $44.

NOTE: Subd. 57m. is created eff. 4-1-04 by 2001 Wis. Act 70.

58. Physician: November 1 of each odd—numbered year; $106.

59. Physician assistant: November 1 of each odd—numbered
year; $72.

60. Podiatrist: November 1 of each odd—numbered year; $150.

s 61. Private detective: September 1 of each even—numbered year;

101.

62. Private detective agency: September | of each even—
numbered year; $53.

63. Private practice school psychologist: October 1 of each odd—
numbered year; $103.

63g. Private security person: September 1 of each even—
numbered year; $53.

s 63m. Professional counselor: July 1 of each odd—numbered year;

76.

63t. Professional fund-raiser:
numbered year; $93.

63u. Professional geologist: August 1 of each even—numbered
year; $59.

63v. Professional geology, hydrology or soil science firm,
partnership or corporation: August 1 of each even—numbered year;
$53.

63w. Professional hydrologist: August | of each even—numbered
year; $53.

63x. Professional soil scientist: August 1 of each even—
numbered year; $53.

64. Psychologist: October 1 of each odd—numbered year; $157.

s 65. Real estate broker: January 1 of each odd—numbered year;

128.

66. Real estate business entity: January 1 of each odd—numbered
year; $56.

67. Real estate salesperson: January 1 of each odd—numbered
year; $83.

67m. Registered interior designer: August 1 of each even—
numbered year; $56.

679. Registered massage therapist or bodyworker: March 1 of
each odd—numbered year; $53.

NOTE: Subd. 67q. is repealed eff. 3—1-03 by 2001 Wis. Act 74.

67v. Registered music, art or dance therapist: October 1 of each
odd—numbered year; $53.

67x. Registered music, at, or dance therapist with
gsychotherapy license: October 1 of each odd—numbered year;

53.

68. Respiratory care practitioner: November 1 of each odd-
numbered year; $65.

68d. Social worker: July 1 of each odd—numbered year; $63.

68h. Social worker, advanced practice: July 1 of each odd-
numbered year; $70.

68p. Social worker, independent: July 1 of each odd—numbered
year; $58.

6St. Social worker, independent clinical: July 1 of each odd-
numbered year; $73.

68v. Speech-language pathologist: February 1 of each odd—
numbered year; $63.

69. Time—share salesperson: January 1 of each odd—numbered
year; $119.

70. Veterinarian: January 1 of each even—numbered year; $105.

71. Veterinary technician: January 1 of each even—numbered
year; $58.

(b) The renewal fee for an apprentice, journeyman, student or
temporary credential is $10. The renewal dates specified in par.(a)
do not apply to apprentice, journeyman, student or temporary
credentials.

(c) Except as provided in sub.(3), renewal applications shall
include the applicable renewal fee specified in pars.(a) and (b).

(d) If an applicant for credential renewar requests that the
department process an application on an expedited basis, the
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applicant shall pay a service fee that is equal to the department’s
best estimate of the cost of processing the application on an
expedited basis, including the cost of providing counter or other
special handling services.

(3) LATE RENEWAL.(2) Except as provided in rules promulgated
under par.(b), if the department does not receive an application to
renew a credential before its renewal date, the holder of the
credential may restore the credential by payment of the applicable
renewal fee specified in sub.(2) (a) and by payment of a late
renewal fee of $25.

(b) The department or the interested examining board or
affiliated credentialing board, as appropriate, may promulgate
rules requiring the holder of a credential who fails to renew the
credential within 5 years after its renewal date to complete
requirements in order to restore the credential, in addition to the
applicable requirements for renewal established under cbs. 440 to
480, that the department, examining board or affiliated
credentialing board determines is necessary to protect the public
health, safety or welfare. The rules may not require the holder to
complete educational requirements or pass examinations that are
more extensive than the educational or examination requirements
that must be completed in order to obtain an initial credential from
Ehe %epartment, the examining board or the affiliated credentialing

oard.

(4) DENIAL OF CREDENTIAL RENEWAL.a) Generally. If the
department or the interested examining board or affiliated
credentialing board, as appropriate, determines that an applicant
for renewal has failed to compI?/ with sub.(2) (c) or (3) or with any
other applicable requirement for renewal established under chs.
440 to 480 or that the denial of an application for renewal of a
credential is necessary to protect the public health, safety or
welfare, the department, examining board or affiliated
credentialing board may summarily deny the application for
renewal by mailing to the holder of the credential a notice of
denial that includes a statement of the facts or conduct that warrant
the denial and a notice that the holder may, within 30 days after
the date on which the notice of denial is mailed, file a written
request with the department to have the denial reviewed at a
hearing before the department, if the department issued the
credential, or before the examining board or affiliated
credentialing board that issued the credential.

(b) Applicability. This subsection does not apply to a denial of a

credential renewal under s. 440.12 or 440.13 (2) (b).

History: 1991 a. 39 ss. 3305,3313; 1991a. 78,160,167,269,278,315; 1993a. 3,
16, 102, 105, 107,443, 463,465; 1993 a 490 ss. 228 to 230, 274, 275; 1995 a 27,
233, 321, 322, 461; 1997 a 27, 75, 81, 96, 156, 191, 237, 261, 300; 1999 a 9, 32;
2001 a 16, 70, 74, 80, 89.

440.11 Change of name or address. ((1A» applicant for or
recipient of a credential who changes his or her name or moves
from the last address provided to the department shall notify the
department of his or her new name or address within 30 days of
the change in writing or in accordance with other notification
procedures approved by the department.

(2) The department or any examining board, affiliated
credentialing board or board in the department may serve any
process, notice or demand on the holder of any credential by
mailing it to the last—known address of the holder as indicated in
the records of the department, examining board, affiliated
credentialing board or board.

(3) Any person who fails to comply with sub.(1) shall be subject
to a forfeiture of $50.

History: 1987a.27; 1991a 39; 1993a 107; 1997a 27.

440.12 Credential denial, nonrenewal and revocation
based on tax delinquency. Notwithstanding any other
provision of chs. 440 to 480 relating to issuance or renewal of a
credential, the department shall deny an application for an initial
credential or credential renewal or revoke a credential if the
department of revenue certifies under s. 73.0301 that the applicant
or credential holder is liable for delinquent taxes, as defined in s.
73.0301 (1) (c).

History: 1997 a. 237. _
Cross reference: See also ch. RL 9, Wis. adm. code.

440.13 Delinquency in support payments; failure to
comply with subpoena or warrant. (1) In this section:

Department of Regulation & Licensing

(b) “Memorandum of understanding” means a memorandum of
understanding entered into by the department of regulation and
licensing and the department of workforce development under s.
49.857.

(c) “Support” bas the meaning given in s. 49.857 (1) (9).

(2) Notwithstanding any other provision of chs. 440 to 480
relating to issuance of an initial credential or credential renewal, as
provided in the memorandum of understanding:

(a) With respect to a credential granted by the department, the
department shall restrict, limit or suspend a credential or deny an
application for an initial credential or for reinstatement of an
inactive license under s. 452.12 (6) (e) if the credential holder or
applicant is delinquent in paying support or fails to comply, after
appropriate notice, with a subpoena or warrant issued by the
department of workforce development or a county child support
agency under s. 59.53 (5) and related to support or paternity
proceedings.

(b) With respect to credential renewal, the department shall deny
an application for renewal if the applicant is delinquent in paying
support or fails to comply, after appropriate notice, with a
subpoena or warrant issued by the department of workforce
development or a county child support agency under s. 59.53 (5)
and related to support or paternity proceedings.

(c) With respect to a credential granted by a credentialing board,
a credentialing board shall restrict, limit or suspend a credential
held by a person or deny an application for an initial credential
when directed to do so by the department.

History: 1997a 191,237.

440.14 Nondisclosure of certain personal information.

(1) In this section: (a) “List” means information compiled or
maintained by the department or a credentialing board that
contains the personal identifiers of 10 0or more individuals.

(b) “Personal identifier” means a name, social security number,
telephone number, street address, post-office box number or 9-
digit extended zip code.

(2) If a form that the department or a credentialing board
requires an individual to complete in order to apply for a
credential or credential renewal or to obtain a product or service
from the department or the credentialing board requires the
individual to provide any of the individual’s personal identifiers,
the form shall include a place for the individual to declare that the
individual’s personal identifiers obtained by the department or the
credentialing board from the information on the form may not be
disclosed on any list that the department or the credentialing board
furnishes to another person.

(3) If the department or a credentialing board requires an
individual to provide, by telephone or other electronic means, any
of the individual’s personal identifiers in order to apply for a
credential or credential renewal or to obtain a product or service
from the department or a credentialing board, the department or
the credentialing board shall ask the individual at the time that the
individual provides the information if the individual wants to
declare that the individual’s personal identifiers obtained by
telephone or other electronic means may not be disclosed on any
list that the department or the credentialing board furnishes to
another person.

(4) The department or a credentialing board shall provide to an
individual upon request a form that includes a place for the
individual to declare that the individual’s personal identifiers
obtained by the department or credentialing board may not be
disclosed on any list that the department or credentialing board
furnishes to another person.

(5) (2) The department or a credentialing board may not disclose
on any list that it furnishes to another person a personal identifier
of any individual who has made a declaration under sub.(2), (3) or
).

(b) Paragraph (a) does not apply to a list that the department or a
credentialing board furnishes to another state agency, a law
enforcement agency or a federal governmental agency. In
addition, par.(a) does not apply to a list that the department or the
board of nursing furnishes to the coordinated licensure
information system under s. 441.50 (7). A state agency that
receives a list from the department or a credentialing board
containing a personal identifier of any individual who has made a
declaration under sub.(2), (3) or (4) may not disclose the personal
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identifier to any person other than a state agency, a law
enforcement agency or a federal governmental agency.
History: 1999 a. 88; 2001 a. 66.

440.142 Reporting potential causes of public health
emergency. (1) A pharmacist or pharmacy shall report to the
department of health and family services all of the following:

(a) An unusual increase in the number of prescriptions dispensed
or nonprescription drug products sold for the treatment of medical
conditions specified by the department of health and family
services by rule under s. 252.02 (7).

(b) An wunusual increase in the number of prescriptions
dispensed that are antibiotic drugs.

(c) The dispensing of a prescription for treatment of a disease
that is relatively uncommon or may be associated with
bioterrorism, as defined in s. 166.02 (Ir).

(2) (a) Except as provided in par.(b), a pharmacist or pharmacy
may not report personally identifying information concerning an
individual who is dispensed a prescription or who purchases a
nonprescription drug product as specified in sub.(1) (a), (b), or (c).

(b) Upon request by the department of health and family
services, a pharmacist or pharmacy shall report to that department
personally identifying information other than a social security
number concerning an individual who is dispensed a prescription
or who purchases a nonprescription drug product as specified in
sub.i 1 i), (b), or ().

History: 2001 a. 109.

440.20 Disciplinary proceedings. (1) Any person may file a
complaint before the department or any examining board,
affiliated credentialing board or board in the department and
request the department, examining board, affiliated credentialing
board or board to commence disciplinary proceedings against any
holder of a credential.

(3) The burden of proof in disciplinary proceedings before the
department or any examining board, affiliated credentialing board
or board in the department is a preponderance of the evidence.

(4) In addition to any grounds for discipline specified in chs.
440 to 480, the department or appropriate examining board,
affiliated credentialing board or board in the department may
reprimand the holder of a credential or deny, limit, suspend or
revoke the credential of any person who intentionally violates s.
252.14 (2) or intentionally discloses the results of a blood test in

violation of s. 252.15 (5) (a) or (5m).

Historv: 1977 c. 418, 1979c¢. 34: 1985a. 29: 1989a. 31,201: 1991a. 39: 1993 a.
16, 27, 162, 107,490.

The constitutionality of sub.(3) is upheld. Gandhi v. Medical Examining Board,
168 Wis. 2d 299.483 N.W.2d 295 (Ct. Apm. 1992).

A hearing s not required for a complaint filed under this section. 68 Atty. Gen. 30.

The “preponderance of the evidence” burden of proof under sub.(3) does not
violate the due process rights of a licensee. 75 Atty. Gen. 76.

440.205 Administrative warnings. If the department or a
board, examining board or affiliated credentialing board in the
department determines during an investigation that there is
evidence of misconduct by a credential holder, the department,
board, examining board or affiliated credentialing board may close
the investigation by issuing an administrative warning to the
credential holder. The department or a board, examining board or
affiliated credentialing board may issue an administrative warning
under this section only if the department or board, examining
board or affiliated credentialing board determines that no further
action is warranted because the complaint involves a first
occurrence of a minor violation and the issuance of an
administrative warning adequately protects the public by putting
the credential holder on notice that any subsequent violation may
result in disciplinary action. If an administrative warning is issued,
the credential holder may obtain a review of the administrative
warning through a personal appearance before the department,
board, examining board or affiliated credentialing board that
issued the administrative warning. Administrative warnings do not
constitute an adjudication of guilt or the imposition of discipline
and may not be used as evidence that the credential holder is
guilty of the alleged misconduct. However, if a subsequent
allegation of misconduct by the credential holder is received by
the department or a board, examining board or affiliated
credentialing board in the department, the matter relating to the
issuance of the administrative warning may be reopened and
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disciplinary proceedings may be commenced on the matter, or the
administrative warning may be used in any subsequent
disciplinary proceeding as evidence that the credential holder had
actual knowledge that the misconduct that was the basis for the
administrative warning was contrary to law. The record that an
administrative warning was issued shall be a public record. The
contents of the administrative warning shall be private and
confidential. The department shall promulgate rules establishing
uniform procedures for the issuance and use of administrative
warnings.

History: 1997a. 139. )
Cross reference: Seealso ch. RL. 8 Wis. adm. code.

440.21 Enforcement of laws requiring credential. e
department may conduct investigations, hold hearings and make
findings as to whether a person has engaged in a practice or used a
title without a credential required under chs. 440 to 480.

(2) If, after holding a public hearing, the department determines
that a person has engaged in a practice or used a title without a
credential required under chs. 440 to 480, the department may
issue a special order enjoining the person from the continuation of
the practice or use of the title.

(3) In lieu of holding a public hearing, if the department has
reason to believe that a person has engaged in a practice or used a
title without a credential required under chs. 440 to 480, the
department may petition the circuit court for a temporary
restraining order or an injunction as provided in ch. 813.

(4) (a) Any person who violates a special order issued under
sub.(2) may be required to forfeit not more than $10,000 for each
offense. Each day of continued violation constitutes a separate
offense. The attorney general or any district attorney may
commence an action in the name of the state to recover a forfeiture
under this paragraph.

(b) Any person who violates a temporary restraining order or an
injunction issued by a court upon a petition under sub.(3) may be
fined not less than $25 nor more than $5,000 or imprisoned for not

more than one year in the countyjail or both.
History: 1991a39; 1993a. 102.
Cross reference: Seealso ch. RL 3, Wis. adm. code.

440.22 Assessment OFcosts. (1) In this section, “costs of the
proceeding” means the compensation and reasonable expenses of
hearing examiners and of prosecuting attorneys for the
department, examining board or affiliated credentialing board, a
reasonable disbursement for the service of process or other papers,
amounts actually paid out for certified copies of records in any
public office, postage, telephoning, adverse examinations and
depositions and copies, expert witness fees, witness fees and
expenses, compensation and reasonable expenses of experts and
investigators, and compensation and expenses of a reporter for
recording and transcribing testimony.

(2) In any disciplinary proceeding against a holder of a
credential in which the department or an examining board,
affiliated credentialing board or board in the department orders
suspension, limitation or revocation of the credential or
reprimands the holder, the department, examining board, affiliated
credentialing board or board may, in addition to imposing
discipline, assess all or part of the costs of the proceeding against
the holder. Costs assessed under this subsection are payable to the
department. Interest shall accrue on costs assessed under this
subsection at a rate of 12% per year beginning on the date that
payment of the costs are due as ordered by the department,
examining board, affiliated credentialing board or board. Upon the
request of the department of regulation and licensing, the
department of justice may commence an action to recover costs
assessed under this subsection and any accrued interest.

(3) In addition to any other discipline imposed, if the
department, examining board, affiliated credentialing board or
board assesses costs of the proceeding to the holder of the
credential under sub.(2), the department, examining board,
affiliated credentialing board or board may not restore, renew or
otherwise issue any credential to the holder until the holder has
made payment to the department under sub.(2) in the full amount

assessed, together with any accrued interest.

History: 1987a. 27; 1991a. 39; 1993a. 107; 1997 a. 27.

The collection of costs assessed under this section may not be pursued in an
independent action for a money judgment. The costs may be collected only as a
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condition of reinstatement of the disciplined practitioner’s credentials. Stale v. Dunn,
213 Wis. 2d 363,570 N.W.2d 614 (Ct. App. 1997).

440.23 Cancellation of credential; reinstatement. [ 1))

the holder of a credential pays a fee required under s. 440.05 (1) or
(6), 440.08, 444.03, 444.05, 444.11 or 459.46 (2) (b) by check or
debit or credit card and the check is not paid by the financial
institution upon which the check is drawn or if the demand for
payment under the debit or credit card transaction is not paid by
the financial institution upon which demand is made, the
department may cancel the credential on or after the 60th day after
the department receives the notice from the financial institution,
subject to sub.(2).

(2) At least 20 days before canceling a credential, the
deoartment shall mail a notice to the holder of the credential that
informs the holder that the check or demand for payment under the
debit or credit card transaction was not paid by the financial
institution and that the holder’s credential may be canceled on the
date determined under sub.(1) unless the holder does all of the
following before that date:

(a) Pays the fee for which the unpaid check or demand for
payment under the credit or debit card transaction was issued.

(b) If the fee paid under par.(a) is for renewal and the credential
has expired, pays the applicable penalty for late renewal specified
in s.440.08 (3).

Department of Regulation & Licensing

(c) Pays the charge for an unpaid draft established by the
depository selection board under s. 20.905 (2).

(3) Nothing in sub.(1) or (2) prohibits the department from
extending the date for cancellation to allow the holder additional
time to comply with sub.(2) (a) to (c).

(4) A cancellation of a credential under this section completely
terminates the credential and all rights, privileges and authority
previously conferred by the credential.

(5) The department may reinstate a credential that has been
canceled under this section only if the previous holder complies

with sub.(2) (a) to (c) and pays a $30 reinstatement fee.
History: 1989a. 31; 1991a. 39, 189,269,278,315; 1993a. 16; 1995a. 27; 1999
a. 9.

440.25 Judicial review. The department may seek judicial
review under ch. 227 of any final disciplinary decision of the
medical examining board or affiliated credentialing board attached
to the medical examining board. The department shall be
represented in such review proceedings by an attorney within the
department. Upon request of the medical examining board or the
interested affiliated credentialing board, the attorney general may
represent the board. If the attorney general declines to represent
the board, the board may retain special counsel which shall be
paid for out of the appropriation under s. 20.165 (1) (g).
History: 1985a. 340; 1993a. 107.
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CHAPTER 447
DENTISTRY EXAMINING BOARD
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Cross-reference: See definitionsin s. 440.01.

447.01 Definitions. In this chapter:

(1) “Accredited” means accrcdited by the American Dental
Association commission on dental accreditation or its successor
agency.

(2) “Dental disease” means any pain, injury, deformity, physi-
cal illness or departure from complete dental health or the proper
condition of the human oral cavity or any of its parts.

(3) “Dental hygiene” means the performance of educational,
preventive Or therapeutic dental services. “Dental hygiene”
includes any of the following:

(a) Removing supragingival or subgingival calcareous depos-
its, subgingival cement or extrinsic stains from a natural or
restored surface of or a fixed replacement for a human tooth.

(b) Deep scaling or root planing a human tooth.

(c) Conditioninga human tooth surface in preparation for the
placement of a sealant and placing a sealant.

(d) Conductinga substantive medical or dental history inter-
view or preliminary examination of a dental patient’s oral cavity
or surrounding structures, includingthe preparation of a case his-
tory or recording of clinical findings.

(e) Conducting an oral screening without the written prescrip-
tion of a dentist.

(f) Participating in the development of a dental patient’s dental
hygiene treatmentplan.

(g) Any other practice specifiedin the rules promulgated under
s. 447.02 (1) (d).

(4) “Dental hygiene student” means an individual who is
enrolled in and in regular attendance at an accrcdited dental
hygiene school.

(5) “Dental hygienist” means an individual who practices
dental hygiene.

(6) “Dental studcnt” means an individual who is enrolled in
and in regular attendance at an accredited dental school.

(7) “Dentist” means an individual who practices dentistry.

(8) “Dentistry” means the examination, diagnosis, treatment,
planning or care of conditionswithin the human oral cavity or its
adjacent tissues and structures. “Dentistry” includes any of the
following:

(a) Examining into the fact, condition or cause of dental health
or dental disease or applying principles or techniques of dental
science in the diagnosis, treatment or prevention of or prescription
for any of the lesions, dental diseases, disorders or deficienciesof
the human oral cavity, teeth, investing tissues, maxilla or mandi-
ble, or adjacent associated structures.

(b) Extracting human teeth or correcting their malposition.

(c) Directly or indirectly, by mail, carrier, person or any other
method, furnishing, supplying, constructing, reproducing or
repairing prosthetic dentures, bridges, appliances or other struc-
tures to be used or worn as substitutes for natural human teeth; or
placing such substitutes in the mouth directly or indirectly or
adjusting the same; or taking, making or giving advice or assis-
tance or providing facilities for the taking or making of any
impression, bite, cast or design preparatory to, or for the purpose
of, or with a view to the making, producing, reproducing,
constructing, fitting, furnishing, supplying, altering or repairing
of any such prosthetic denture, bridge or appliance; or taking
impressions for or fitting athletic mouthguards.

gd) Administering anesthetics, either general or local, while
performing or claiming to perform dental services.

(e) Prescribingor administeringdrugs in the course of or inci-
dent to the rendition of dental services, or as part of a representa-
tion that dental services have been or will be rendered.

(f) Engaging in any of the practices, techniques or procedures
included in the curricula of accredited dental schools.

(g) Penetrating, piercing or severing the tissues within the
human oral cavity or adjacent associated structures. This para-

graph does not apply to care or treatmentrendered by a physician,
as defined in s. 448.01 (5), acting within the scope of the practice
of medicine and surgery, as defined in s. 448.01 (9).

(h) Developing a treatment plan for a dental patient to treat,
operate, prescribe or advise for the patient by any means or instru-
mentality. Nothing in this paragraph prohibits a dental hygienist
from participating in the development of a dental patient’s dental
hygiene treatment plan.

(9) “Examining board” means the dentistry examiningboard.

(12) “Remediable procedures” means patient procedures that
create changes within the oral cavity or surrounding structures
that are reversible and do not involve any increased health risks
to the patient.

(B) “Written or oral prescription” means specific written or
oral authorization by a dentistwho is licensed to practice dentistry
under this chapter to perform patient procedures according to a

clearly defined treatmentplan developed by the dentist.
History: 1989a. 56; 1989a. 349ss 4, 5, & to 10.

447.02 Dentistry examining board. (1) The examining
board may promulgate rules:

(a) Governing the reexamination of an applicantwho fails an
examination specified in s. 447.04 (1) (a) 5. 0r (2) (a) 5. Therules
may specify additional educational requirements for those appli-
cants and may specify the number of times an applicant may be
examined.

(b) Governing the standardsand conditionsfor the use of radi-
ation and ionizing equipment in the practice of dentistry.
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(c) Subjectto ch. 553 and s. 447.06 (1), governing dental fran-
chising.

(d) Specifyingpractices, in addition to the practices specified
under s. 447.01 (3) (a) to (f), that are included within the practice
of dental hyene.

(e) Providing for the granting of temporary licensesunder this
chapter.

(2) The examining board shall promulgate rules specifying all
of the following:

(a) The conditions for supervision and the degree of supervi-
sion required under ss. 447.03 (3) (a), (b) and (d) 2. and 447.065.

(b) The standards, conditions and any educational require-
ments that are in addition to the requirements specified in s.
447.04 (1) that must be met by a dentist to be permitted to induce
general anesthesia or conscious sedation in connection with the
practice of dentistry.

(c) Whether an individual is required to be licensed under this
chapter to remove plaque or materia alba accretions with mechan-
ical devices.

(d) The oral systemic premedications and subgingival sus-
tained release chemotherapeuticagents that may be administered
by a dental hygienist licensed under this chapter under s. 447.06
(2) (e) 1.and 3.

(e) The educational requirements for administration of local
anesthesiaby a dental hygienist licensed under this chapter under
s. 447.06 (2) (e) 2.

History: 1989 a. 349; 1997 a. 96.
Cross Reference: See also DE and chs. DE 7 and 11, Wis. adm. code.

447.03 License required. EDENTISTS. Except as pro-
vided under sub. (3), no person may do any of the followingunless
he or she is licensed to practice dentistry under this chapter:

(a) Practice or offer to practice dentistry.

(b) Use or permit to be used, directly or indirectly, for a profit
or otherwise for himself or herself, or for any other person, the
title, or append to his or her name the words or letters, “doctor”,
“Dr.”, “Doctor of Dental Surgery”,“D.D.S.”, or “D.M.D.”, or any
other letters, titles, degrees, terms or descriptive matter, personal
or not, which directly or indirectly represent him or her to be
engaged in the practice of dentistry.

(c) Inform the public directly or indirectly in any language,
orally, in writing or printing, or by drawings, demonstrations,
signs, pictures or other means that he or she can perform or will
attempt to perform dental services of any kind.

(2) DENTALHYGIENISTS. Except as provided under sub. (3), no
person may do any of the following unless he or she is licensed to
practice dental hygiene under this chapter:

(a) Practice or offerto practice dental hygiene.

{b) Represent himself or herself to the public as a dental
hygienist or use, in connection with his or her name, any title or
description that may convey the impressionthat he or sheisa den-
tal hygienist.

(3) ExcepTions. No license or certificateunder this chapter is
required for any of the following:

(a) A dental student who practices dentistryunder the supervi-
sion of a dentist in an infirmary, clinic, hospital or other institution
connected or associated for training purposes with an accredited
dental school.

b) A dental hygiene student who practices dental hygiene
under the supervision of a dentist in an infirmary, clinic, hospital
or other institution connected or associated for training purposes
with an accredited dental hygiene school.

(c) An individual licensed to practice dentistry or dental
hygiene in another state or country who practices dentistry or den-
tal hygiene in a program of dental education or research at the
invitation of a group of dentists or practices dentistry or dental
hygiene under the jurisdiction of the army, navy, air force, U.S.
public health service or veterans bureau.

(d) Any of the followingindividuals who do not engage in the
private practice of dentistry and do not have an office outside the
institution at which he or she is appointed or employed:

1. A nonclinical instructor in dental science who is employed
by an accredited dental school.

2. A dental fellow engaged in dental science teaching or
research who is appointed by and is under the supervision of the
faculty of an accredited dental school.

3. A dental intern who is appointed by a hospital located in
this state, if the hospital is accredited for dental internshiptraining
and the internship does not exceed one year.

4. A dental resident who is appointed by a hospital located in
this state for a 2nd or subsequent year of advanced study of dental
science if the hospital is accredited for dental residency training.

(e) Any examiner representing a testing service approved by
the examining board.

(f) A dental laboratory or dental laboratory technician to
construct appliancesor restorations for dentists if all of the follow-
ing apply:

1. The appliancesor restorations are constructed upon receipt
from a dentist of impressions or measurements, directions, and a
written work authorization on a form approved by the examining
board.

2. The amounts payable for the servicesare billed to the den-
tist.

(g) Any individual who provides remediable procedures that
are delegated under s. 447.065 (1).

(h) A physician or surgeon licensed in this state who extracts
teeth, or operatesupon the palate or maxillary bones and investing
tissues, or who administers anesthetics, either general or local.

History: 1989 a. 349ss. 15, 18; 1997 a. 96.
Cross Reference: Seealso chs DE 2, 3,4, 9, 11, and 12, Wis. adm. code.

447.04 Licensure. (1) DenTisTs. (a) The examining board
shall grant a license to practice dentistry to an individual who does
all of the following:

1. Submitsan application for the license to the department on
a form provided by the department.

2. Pays the fee specified in s. 440.05 (1).

3. Submits evidence satisfactoryto the examining board that
he or she has graduated from an accredited dental school.

4. Submits evidence satisfactory to the examining board that
he or she has passed the national dental examination and the
examination of a dental testing serviceapprovedby the examining
board.

5. Passes an examination administered by the examining
board on the statutes and rules relating to dentistry.

6. Completes any other requirements established by the
examining board by rule.

(b) Except as provided in par. (c), the examining board may
grant a license to practice dentistry to an individual who is
licensed in good standing to practice dentistry in another state or
territory of the United States or in another country if the applicant
meets the requirements for licensure established by the examining
board by rule and upon presentation of the license and payment of
the fee specified under s. 440.05 (2).

(c) 1. The examining board shall grant a license to practice
dentistryto an applicantwho is licensed in good standing to prac-
tice dentistry in another jurisdiction upon presentation of the
license and who does all of the following:

a. Paysthe fee specified in s. 440.05 (2).

b. Submits evidence satisfactoryto the examining board that
the applicant has been offered employment as a full-time faculty
member at a school of dentistry in this state.

¢. Makes responses during any interviewthat the examining
board may require that demonstrate, to the satisfaction of the
examining board, that the applicant is competentto practice den-
tistry.
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2. A license granted under subd. 1. authorizes the license
holder to practice dentistry only within educational facilities.

3. A license granted under subd. 1. isno longer in effect if the
license holder ceases to be employed as a full-time faculty mem-
ber at a school of dentistry in this state.

4. The examining board may promulgate rules to carry out the
purposes o fthis paragraph.

(2) DenTAL HYGIENISTS. (a) The examining board shall grant
a license to practice dental hygiene to an individual who does all
of the following:

1. Submits an application for the license to the department on
a form provided by the department.

2. Pays the fee specified in s. 440.05 (1).

3. Submits evidence satisfactory to the examining board that
he or she has graduated from an accredited dental hygiene school.

4. Submits evidence satisfactory to the examining board that
he or she has passed the national dental hygiene examination and
the examination of a dental hygiene testing service approved by
the examining board.

5. Passes an examination administered by the examining
board on the statutes and rules relating to dental hygiene.

6. Completes any other requirements established by the
examining board by rule.

(b) The examining board may grant a license to practice dental
hygiene to an individual who is licensed in good standing to prac-
tice dental hygiene in another state or territory of the United States
or in another country if the applicant meets the requirements for
licensure established by the examining board by rule and upon
presentation of the license and payment of the fee specified under
S.440.05 (2).

(c) 1. The examining board shall grant a certificate to adminis-
ter local anesthesia to a dental hygienist who is licensed under par.
(@) or (b), and who submits evidence satisfactory to the examining
board that he or she satisfies the educational requirements estab-
lished in rules promulgated under s. 447.02 (2) (e).

2. No fee may be charged for a certificate granted under subd.
1. A certificate granted under subd. 1. remains in effect while the
dental hygienist’s license granted under par. (a) or (b) remains in
effect unless the certificate is suspended or revoked by the
examining board.

History: 1989a. 349; 1997 a. 96; 2001 a. 16, 109.
Cross Reference: Seealso chs. DE 2, 3, and 4, Wis. adm. code.

447.05 Expiration and renewal. Renewal applications
shall be submitted to the department on a form provided by the
department on or before the applicable renewal date specified
under s.440.08 (2) (a) and shall include the applicable renewal fee
specified under s. 440.08 (2) (a).

History: 1989a. 349; 1991a. 39.

447.06 Practice limitations. (1) No contract of employ-
ment entered into between a dentist and any other party under
which the dentist renders dental services may require the dentist
to act in a manner which violates the professional standards for
dentistry set forth in this chapter. Nothing in this subsection limits
the ability of the other party to control the operation of the dental
practice in a manner in accordance with the professional standards
for dentistry set forth in this chapter.

(2) (@) A hygienist may practice dental hygiene or perform
remediable procedures only as an employee or as an independent
contractor and only as follows:

1. In a dental office.
2. For a school board or a governing body of a private school.

3. For a school for the education of dentists or dental hygie-
nists.

4. For a facility, as defined in s. 50.01 (Im), a hospital, as
defined in s.50.33 (2), a state or federal prison, countyjail or other
federal, state, county or municipal correctional or detention facil-

DENTISTRY EXAMINING BOARD

ity, or a facility established to provide care for terminally ill
patients.

5. For a local health department, as defined in s. 250.01 (4).

6. For a charitable institution open to the general public or to
members of a religious sect or order.

7. For a nonprofit home health care agency.

8. Fora nonprofit dental care program serving primarily indi-
gent, economically disadvantaged or migrant worker populations.

(b) A dental hygienist may practice dental hygiene or perform
remediable procedures under par. (a) 1., 4., 6., 7. or 8. only as
authorized by a dentist who is licensed to practice dentistry under
this chapter and who is present in the facility in which those prac-
tices or procedures are performed, except as provided in par. (c).

(c) A dental hygienist may practice dental hygiene or perform
remediable procedures under par. (a) 1., 4.,6., 7. or 8. if a dentist
who is licensed to practice dentistry under this chapter is not pres-
ent in the facility in which those practices or procedures are per-
formed only if all of the following conditions are met:

1. The dental hygiene practices or remediable procedures are
performed under a written or oral prescription.

2. The dentist who made the written or oral prescription has
examined the patient at least once during the 12—month period
immediately preceding:

a. The date on which the written or oral prescription was
made; and

b. The date on which the dental hygiene practices or remedi-
able procedures are performed.

3. The written or oral prescription specifies the practices and
procedures that the dental hygienist may perform with the
informed consent of the patient or, if applicable, the patient’s par-
ent or legal guardian.

4. If the practices or procedures are performed in a dental
office, the patient has been the dentist’s patient of record for not
less than 6 months.

(d) A dental hygienist may not diagnose a dental disease or ail-
ment, determine any treatment or any regimen of any treatment
outside of the scope of dental hygiene, prescribe or order medica-
tion or perform any procedure that involvesthe intentional cutting
of soft or hard tissue of the mouth by any means.

(e) Pursuant to a treatment plan approved by a dentist who is
licensed under this chapter, a dental hygienist licensed under this
chapter may administer the following upon delegation by the den-
tist if the dentist remains on the premises in which the practices are
performed and is available to the patient throughout the comple-
tion of the appointment:

1. Oral systemic premedications specified by the examining
board by rule.

2. If the dental hygienist is certified under s.447.04 (2) (c) 1.,
local anesthesia.

3. Subgingival sustained release chemotherapeutic agents

specified by the examining board by rule.
History: 1989 a. 349ss. 13, 16to 19; 1993a. 27; 1997a. 96.

447.065 Delegation of remediable procedures and
dental practices. (1) A dentistwho is licensed to practice den-
tistry under this chapter may delegate to an individual who is not
licensed under this chapter only the performance of remediable
procedures, and only if all of the following conditions are met:

(a) The unlicensed individual performs the remediable proce-
dures in accordance with a treatment plan approved by the dentist.

(b) The dentist is on the premises when the unlicensed individ-
ual performs the remediable procedures.

(c) Theunlicensed individual’s performance of the remediable
procedures is subject to inspection by the dentist.

(2) Subject to the requirements under s. 447.06 (2), a dentist
who is licensed to practice dentistry under this chapter may dele-
gate to a dental hygienist who is licensed to practice dental
hygiene under this chapter the performance of remediable proce-
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dures and the administration of oral systemic premedications,
local ancsthcsia and subgingival sustained release chemothera-
peutic agents.

(3) A dentist who delegates to another individual the perfor-
mance of any practice or remediable procedure is responsible for
that individual’s performance of that delegated practice or proce-
dure.

History: 1989 a 349. 1997 a. 96.

447.067 Identification of removable prosthetic
devices. (1) Except as provided in sub. (2), a dentist who
constructs a removable prosthetic device shall mark the device
with the patient’s first and last name. Except as provided in sub.
(2), a dentist who authorizes a dental laboratory or dental labora-
tory technician to construct a removable prosthetic device shall
ensure that the device is marked with the patient’s first and last
name.

(2) The following exceptions apply to the identification
required under sub. (1):

(a) The first, middle and last name initials of the patient may
be substitutedfor the first and last name of the patient if, in the pro-
fessional judgment of the dentist, it is impracticable to mark the
first and last name of the patient.

(b) The name and the initials of the patient may be omitted if
each of those forms of identification is medically contraindicated.

History: 1993a. 103.

447.07 Disciplinary proceedings. (1) The examining
board may, without further notice or process, limit, suspend or
revoke the license or certificate of any dentist or dental hygienist
who fails, within 60 days after the mailing of written notice to the
dentist’s or dental hygienist’s last—known address, to renew his or
her license or certificate.

(3) Subject to the rules promulgated under s. 440.03 (1), the
examining board may make investigations and conduct hearings
in regard to any alleged action of any dentist or dental hygienist,
or of any other person it has reason to believe is engaged in or has
engaged in the practice of dentistry or dental hygiene in this state,
and may, on its own motion, or upon complaint in writing, repri-
mand any dentist or dental hygienist who is licensed or certified
under this chapter or deny, limit, suspend or revoke his or her
license or certificate if it finds that the dentist or dental hygienist
has done any of the following:

(a) Engaged in unprofessional conduct.

(b) Made any false statement or given any false information in
connection With an application for a license or certificate or for
renewal or reinstatement of a license or certificate or received a
license or certificate through error.

(c) Been adjudicated mentally incompetent by a court.

(d) Directly or indirectly sent, for a purpose other than shade
verification, impressions or measurements to a dental laboratory
without a written work authorization on a form approved by the
examining board and signed by the authorizing dentist, or directly
or indirectly sent a patient, or an agent of a patient, to a dental labo-
ratory for any purpose other than for shade verification. The
examining board or its agents or employees may inspect dental
offices and the work authorization records of dental laboratories
to determine compliance with this paragraph.

(e) Subject to ss. 111.321, 111.322 and 111.335, been con-
victed of a crime. the circumstances of which substantially relate
to the practice of dentistry or dental hygiene.

(f) Violated this chapter or any federal or state statute or rule
which relates to the practice of dentistry or dental hygiene.

(g) Subjecttoss. 111.321,111.322 and 111.34, practiced den-
tistry or dental hygiene while his or her ability was impaired by
alcohol or other drugs.

(h) Engaged in conduct that indicates a lack of knowledge of,
an inability to apply or the negligent application of, principles or
skills of dentistry or dental hygiene.

(i) Obtained or attempted to obtain compensation by fraud or
deceit.

ij) Employed, directly or indirectly, any unlicensed or uncerti-
fied person to perform any act requiring licensure or certification
under this chapter.

(K) Engaged in repeated irregularities in billing a 3rd party for
services rendered to a patient. In this paragraph, “irregularities in
billing” includes:

1. Reporting charges for the purpose of obtaining a total pay-
ment in excess of that usually received for the services rendered.

2. Reporting incorrect treatment dates for the purpose of
obtaining payment.

3. Reporting charges for services not rendered.

4. Incorrectly reporting services rendered for the purpose of
obtaining payment.

5. Abrogating the copayment provisions of a contract by
agreeing to forgive any or all of the patient’s obligation for pay-
ment under the contract.

(L) Violated ch. 450 or 961.

(m) Made a substantial misrepresentation in the course of prac-
tice that was relied upon by a client.

(n) Violated any order of the examining board.

(o) Advertised by using a statement that tends to deceive or
mislead the public.

(5) The examining board may reinstate a license or certificate
that has been voluntarily surrendered or revoked on terms and
conditions that it considers appropriate. This subsection does not
apply to a license that is revoked under s. 440.12.

(M n addition to or in lieu of a reprimand or denial, limitation,
suspension or revocation of a license or certificate under sub. (3),
the examining board may assess against an applicant, licensee or
certificate holder a forfeiture of not more than $5,000 for each
violation enumerated under sub. (3).

History: 1975c. 94 s.91 (12); 1977c. 29; 1977c. 418; 1979c¢. 162;1981 c. 65,
380; 1981c. 391 ss. 169,311;1983 a. 289; 1985a. 29,146; 1987 a.316; 1989 a. 349;
1995a. 448; 1997 a. 96, 97, 237.

Cross Reference: Seealso ch. DE 6, Wis. adm. code.

447.09 Penalties. Any person who violates this chapter may
be fined not more than S1,000 or imprisoned for not more than one
year in the countyjail or both for the first offense and is guilty of
a Class | felony for the 2nd or subsequent conviction within 5
years.

NOTE: This section is shown as amended eff. 2-1-03 liy 2001 Wis. Act 109.
Prior to 2-1-03 it reads:

447.09 Penalties. Any person who violates this chapter may be fined not
more than $1,000 or imprisoned for not more than one year in the county jail or
both for the first offense and may be fined not more than $2,500 or imprisoned
for not more than 3 years or both for the 2nd or subsequent conviction within
5years.

History: 1989a 349, 1997a. 283; 2001 a. 109.

447.10 Injunction. If it appears upon the complaint of any
person to the examining board, or it is believed by the examining
board that any person is violating this chapter, the examining
board, or the district attorney of the proper county, may investi-
gate such alleged violation, and may, in addition to or in lieu of any
other remedies provided by law, bring action in the name and on
behalf of the state against any such person to enjoin such violation.
Between meetings of the examining board, its president and secre-
tary, acting in its behalf, are empowered jointly to make such an
investigation, and on the basis thereof to seek such relief. Inves-
tigations conducted by the examining board. or by its president

42



and secretary, shall be conducted according to rules promulgated
under s. 440.03 (1).
History: 1977 ¢ 418.

447.11 Wisconsin Dental Association. The Wisconsin

Dental Association is continued with the general powers of a

domestic nonstock corporation. It may take by purchase or gift

and hold real and personal property. It may adopt, alter and

enforce bylaws and rules for the admission and expulsion of mem-

bers, the election of officers and the management of its affairs.
History: 1989 a. 349.

447.12 County and district dental societies. (1) The
dentists of any county who are licensed to practice dentistry under
this chapter, provided there are at least 5 in the county, may orga-
nize a county dental society as a component of the Wisconsin Den-
tal Association. When so organized it shall be a body corporate,
and shall be designated as the dental society of the county, and
shall have the general powers of a corporation and may take by
purchase or gift and hold real and personal property. County den-
tal societies now existing are continued with the powers and privi-
leges conferred by this chapter. A county or district dental society
that was in existence but unincorporated on September 29, 1963,
is not required to incorporate unless that is the express wish of the
majority of its members.

(2) Persons who hold the degree of doctor of dental surgery,
or its equivalent, and any other persons who have been licensed
by the examining board to practice dentistry in this state, shall be
eligible to meet for the organization of or to become members of
a county dental society.

(3) If there are not a sufficient number of dentists in a given
county to form a dental society under sub. (1), those residing in the
county may unite with those of adjoining counties and organize a
multicounty or district dental society as a component of the Wis-
consin Dental Association. The organizational meeting shall be
held at the time and place agreed upon in writing by a majority of
those eligible to belong.

(4) A county or district dental society may adopt, alter and
enforce articles and bylaws, or a constitution and bylaws for the
admission and expulsion of members, the election of officers and
the management of its affairs, but no instrument or action on the
part of the society is valid if it is inconsistent with the articles,
bylaws or policies of the Wisconsin Dental Association, or if it
violates the autonomy of any other component of the Wisconsin
Dental Association. Any county or district dental society which
incorporates after September 29, 1943, shall file its articles as pro-
vided in ch. 181.

History: 1989a. 349.

447.13 Service insurance corporations for dental
care. The Wisconsin Dental Association or, in a manner and to
the extent approved by the Wisconsin Dental Association, a
county or district dental society, may establish in one or more
counties a service insurance corporation for dental care under ch.

613.
History: 1975 c. 223. 1989 a. 349.

447.15 Definitions applicable to indemnification and
insurance provisions. In ss.447.15 to 447.31:

(1) “Dental society” means a county or district dental society
organized or continued under s. 447.12.

(2) “Director or officer” means any of the following:

(a) A natural personwho is or was a director or officer of a den-
tal society.

(b) A natural person who, while a director or officer of a dental
society, is or was serving at the dental society’s request as a direc-
tor, officer, partner, trustee, member of any governing or deci-
sion-making committee, employee or agent of another dental
society or corporation, partnership, joint venture, trust or other
enterprise.
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(c) A natural person who, while a director or officer of a dental
society, is or was serving an employee benefit plan because his or
her duties to the dental society also imposed duties on, or other-
wise involved services by, the person to the plan or to participants
in or beneficiaries of the plan.

(d) Unless the context requires otherwise, the estate or per-
sonal representative of a director or officer.

(3) “Expenses” include fees, costs, charges, disbursements,
attorney fees and any other expenses incurred in connection with
a proceeding.

(4) “Liability” includes the obligation to pay a judgment,
settlement, penalty, assessment, forfeiture or fine, including any
excise tax assessed with respect to an employee benefit plan, and
reasonable expenses.

(5) “’Party” means a natural person who was or is, or who is
threatened to be made, a named defendant or respondent in a pro-
ceeding.

(6) “Proceeding” means any threatened, pending or com-
pleted civil, criminal, administrative or investigative action, suit,
arbitration or other proceeding, whether formal or informal,
which involves foreign, federal, state or local law and which is
brought by or in the right of the dental society or by any other per-
son.

History: 1987 a 13

447.17 Mandatory indemnification. (1) A dental society
shall indemnify a director or officer, to the extent he or she has
been successful on the merits or otherwise in the defense of a pro-
ceeding, for all reasonable expenses incurred in the proceeding if
the director or officer was a party because he or she is a director
or officer of the dental society.

(2) (a) In cases not included under sub. (1), a dental society
shall indemnify a director or officer against liability incurred by
the director or officer in a proceeding to which the director or offi-
cer was a party because he or she is a director or officer of the den-
tal society, unless liability was incurred because the director or
officer breached or failed to perform a duty he or she owes to the
dental society and the breach or failure to perform constitutes any
of the following:

I. A willful failure to deal fairly with the dental society or its
members in connection with a matter in which the director or offi-
cer has a material conflict of interest.

2. A violation of criminal law, unless the director or officer
had reasonable cause to believe his or her conduct was lawful or
no reasonable cause to believe his or her conduct was unlawful.

3. A transaction from which the director or officer derived an
improper personal profit.

4. Willful misconduct.

(b) Determination of whether indemnification is required
under this subsection shall be made under s. 447.19.

(c) The termination of a proceeding by judgment, order, settle-
ment or conviction, or upon a plea of no contest or an equivalent
plea, doesnot, by itself, create a presumption that indemnification
of the director or officer is not required under this subsection.

(3) A director or officer who seeks indemnification shall make
a written request to the dental society.

(4) (a) Indemnification under this section is not required to the
extent limited by the dental society’s articles, constitution or
bylaws under s. 447.23.

(b) Indemnification under this section is not required if the
director or officer has previously received indemnification or
allowance of expenses from any person, including the dental soci-

ety, in connection with the same proceeding.
History: 1987 a 13
Cooperative indemnification LaRowe and Weine WBR Sept 1988

447.19 Determination of right to indemnification.
Unless otherwise provided by the articles, constitution or bylaws
or by written agreement between the director or officer and the
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dental society, the director or officer seeking indemnification
under s. 447.17 (2) shall select one of the following means for
determining his or her right to indemnification:

(1) By majority vote of a quorum of the board of directors con-
sisting of directors not at the time parties to the same or related
proceedings. If a quorum of disinterested directors cannot bc
obtained, by majority vote of a committee duly appointed by the
board of directors and consisting solely of 2 or more directors not
at the ¥me parties to the same or related proceedings. Directors
who are parties to the same or related proceedings may participate
in the designation of members of the committee.

(2) By independent legal counsel selected by a quorum of the
board of directors or its committee in the manner prescribed in
sub. (1) or, if unable to obtain such a quorum or committee, by a
majority vote of the full board of directors, including directors
who are parties to the same or related proceedings.

(3) By a panel of 3 arbitrators consisting of one arbitrator
selected by those directors entitled under sub. (2) to select inde-
pendent legal counsel, one arbitrator selected by the director or
officer seeking indemnification and one arbitrator selected by the
2 arbitrators previously selected.

(4) By an affirmative vote of a majority of members who are
entitled to vote and who are present in person or represented by
proxy at a meeting at which a quorum is present, if there arc mem-
bers having voting rights. Unless the articles, constitution or
bylaws provide otherwise, members holding one—tenth of the
votes entitled to be cast, present in person or represented by proxy,
shall constitute a quorum at a meeting of members. Membership
rights owned by, or voted under the control of, persons who are at
the time parties to the same or related proceedings, whether as
plaintiffs or defendants or in any other capacity, may not be voted
in making the determination.

(5) By acourtunder s. 447.27.

(6) By any other method provided for in any additional right
to indemnification permitted under s. 447.25.
History: 1987a 13.

447.21 Allowance of expenses as incurred. Upon writ-
ten request by a director or officer who is a party to a proceeding,
a dental society may pay or reimburse his or her reasonable
expenses as incurred if the director or officer provides the dental
society with all of the following:

(1) A written affirmation of his or her good faith belief that he
or she has not breached or failed to perform his or her duties to the
dental society.

(2) A written undertaking, executed personally or on his or her
behalf, to repay the allowance and, if required by the dental soci-
ety, to pay reasonable interest on the allowance to the extent that
it is ultimately determined under s. 447.19 that indemnification
under s. 447.17 (2) is not required and that indemnification is not
ordered by a court under s.447.27 (2) (b). The undertaking under
this subsection shall be an unlimited general obligation of the
director or officer and may be accepted without reference to his
or her ability to repay the allowance. The Undertaking may he
secured or unsecured.

History: 1987a 13

447.23 Dental society may limitindemnification. (1) A
dental society’s obligations to indemnify under s. 447.17 may be
limited as follows:

(a) If the dental society is organized before June 13, 1987,
except as provided in s. 447.12 (4), by an amendment to its
articles, constitution or bylaws which becomes effective on or
after June 13, 1987.

(b) If the dental society is organized on or after June 13, 1987,
except as provided in s.447.12 (4), by its articles, constitution or
bylaws, including any amendments to its articles, constitution or
bylaws.

(2) A limitation under sub. (1) applies if the first alleged act
of a director or officer for which indemnification is sought
occurred while the limitation was in effect.

History: 1987 a 13.

447.25 Additional rights to indemnification and allow-
ance of expenses. (1) Except as provided in sub. (2), ss.
447.17 and 447.21 do not preclude any additional right to indem-
nification or allowance of expenses that a director or officer may
have under any of the following:

(a) The articles, constitution or bylaws.

(b) A written agreement between the director or officer and the
dental society.

(c) A resolution of the board of directors.

(dy A resolution, after notice, adopted by a majority vote of
members who are entitled to vote.

(2) Regardless of the existence of an additional right under
sub. (1), the dental society may not indemnify a director or officer,
or permit a director or officer to retain any allowance of expenses
unless it is determined by or on behalf of the dental society that the
director or officer did not breach or fail to perform a duty he or she
owes to the dental society which constitutes conduct under s.
447.17 (2) (a) 1., 2., 3. or 4. A director or officer who is a party
to the same or related proceeding for which indemnification or an
allowance of expenses is sought may not participate in a deter-
mination under this subsection.

(3) Sections 447.15 to 447.31 do not affect a dental society’s
power to pay or reimburse expenses incurred by a director or offi-
cer in any of the following circumstances:

(a) As a witness in a proceeding to which he or she is not a
party.

(b) As aplaintiff or petitioner in a proceeding because he or she
is or was an employee, agent, director or officer of the dental soci-

ety.
¥|istory: [987 a. 13.

447.27 Court-ordered indemnification. (1) Except as
provided otherwise by written agreement between the director or
officer and the dental society, a director or officer who is a party
to a proceeding may apply for indemnification to the court con-
ducting the proceeding or to another court of competentjurisdic-
tion. Application shall k= made for an initial determination by the
court under s. 447.19 (5) or for review by the court of an adverse
determination under s.447.19 (1), (2), (3), (4) or (6). After receipt
of an application, the court shall give any notice it considers nec-
essary.

(2) The court shall order indemnification if it determines any
of the following:

(a) That the director or officer is entitled to indemnification
under s. 447.17 (1) or (2). If the court also determinesthat the den-
tal society unreasonably refused the director’s or officer’s request
for indemnification, the court shall order the dental society to pay
the director’s or officer’s rcasonablc expenses incurred to obtain
the court—ordered indemnification.

(b) That the director or officer is fairly and reasonably entitled
to indemnification in view of all the relevant circumstances,
regardless of whether indemnification is required under s.447.17

@)
History: 1987a. 13.
447.29 indemnification and allowance of expenses of

employees and agents. A dental society may indemnify and
allow reasonable expenses of an employee or agent who is not a
director or officer to the extent provided by the articles, constitu-
tion or bylaws, by general or specific action of the board of direc-
tors or by contract.

History: 1987a 13

447.31 Insurance. A dental society may purchase and main-
tain insurance on behalf of an individual who is an employee,
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agent, director or officer of the dental society against liability
asserted against and incurred by the individual in his or her capac-
ity as an employee, agent, director or officer, or arising from his
or her status as an employee, agent, director or officer, regardless
of whether the dental society is required or authorized to indem-
nify or allow expenses to the individual against the same liability
under ss.447.17, 447.21, 447.25 and 447.29.
History: 1987 a 13.

447.34 Reliance by directors or officers. Unless the
director or officer has knowledge that makes reliance unwar-
ranted, a director or officer of a county or district dental society
organized or continuedunder s. 447.12 may, in discharging his or
her duties to the dental society, rely on information, opinions,
reports or statements,any of which may be written or oral, formal
or informal, including financial statements and other financial
data, if prepared or presented by any of the following:

(1) An officer or employee of the dental society whom the
director or officer believes in good faith to be reliable and compe-
tent in the matters presented.

(2) Legal counsel, certified public accountantslicensed under
ch. 442, or other persons as to matters the director or officer
believes in good faith are within the person’s professional or
expert competence.

(@ 1n the case of reliance by a director, a committee of the
board of directors of which the director is not a member if the
director believes in good faith that the committee merits confi-
dence.

History: 1987 a 13; 2001 a. 16.

447.36 Consideration of interestsin additionto mem-
bers’ interests. In discharginghis or her duties to a county or
district dental society organized or continued under s. 447.12 and
in determining what he or she believes to be in the best interests
of the dental society, a director or officer may, in addition to con-
sidering the effects of any action on members, consider the fol-
lowing:

(1 yhe effectsof the action on employees, suppliers and cus-
tomers of the dental society.
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(2) The effects of the action on communities in which the den-
tal society operates.
(3) Any other factors the director or officer considers perti-

nent.
History: 1987 a. 13.

447.38 Limited liability of directors and officers.
(1 xxcept as provided in subs. (2) and (3), a director or officer
of a county or district dental society organized or continued under
s. 447.12 is not liable to the dental society, its members or credi-
tors, or any person asserting rights on behalf of the dental society,
its members or creditors, or any other person, for damages, settle-
ments, fees, fines, penalties or other monetary liabilities arising
from a breach of, or failure to perform, any duty resulting solely
from his or her status as a director or officer, unless the person
asserting liability proves that the breach or failure to perform
constitutes any of the following:

(@) Awillful failureto deal fairly with the dental society or its
members in connection Wih a matter in which the director or offi-
cer has a material conflict of interest.

(b) A violation of criminal law, unless the director or officer
had reasonable cause to believe his or her conduct was lawful or
no reasonable cause to believe his or her conduct was unlawful.

(c) A transactionfrom which the directoror officer derived an
improper personal profit.

(d) Willful misconduct.

(2) Except as provided in sub. (3), this section does not apply
to any of the following:

(@) A civil or criminal proceeding brought by or on behalf of
any governmental unit, authority or agency.

(b) A proceeding brought by any person for a violation of state
or federal law where the proceeding is brought pursuant to an
express private right of action created by state or federal statute.

(3) Subsection (2) does not apply to a proceeding brought by
a governmental unit, authority or agency in its capacity as a pri-
vate party or contractor.

History: 1987 a. 13.
Cooperative indemnification. La Rowe and Weine. WBB Sept. [988.
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Pharmacy Examining Board

CHAPTER 450
PHARMACY EXAMINING BOARD

450.01 Definitions.
450.10 Disciplinaryproceedings; immunity; orders
450.11 Prescriptiondrugs and prescription devices.

450.01 Definitions. In this chapter:

(7) “Dispense” means to deliver a prescribed drug or device to
an ultimate user or research subject by or pursuant to the
prescription order of a practitioner, including the compounding,
packaging or labeling necessary to prepare the prescribed drug or
device for delivery.

450.10 Disciplinaryproceedings; immunity; orders.

(1) (a) In this subsection, “unprofessional conduct” includes, but
is not limited to:

1. Making any materially false statement or giving any
materially false information in connection with an application for
a license or for renewal or reinstatement of a license.

2. Violating this chapter or, subject to s. 961.38 (4r), ch. 961 or
any federal or state statute or rule which substantiallyrelates to the
practice of the licensee.

3. Practicing pharmacy while the person’s ability to practice is
impaired by alcohol or other drugs or physical or mental disability
or disease.

4. Engaging in false, misleading or deceptive advertising.

5. Making a substantial misrepresentation in the course of
practice which is relied upon by another person.

6. Engaging in conduct in the practice of the licensee which
evidences a lack of knowledge or ability to apply professional
principles or skills.

d 7. Obtaining or attempting to obtain compensation by fraud or
eceit.

8. Violating any order of the board. (b) Subject to subch. 1l of
ch. 111 and the rules adopted under s. 440.03 (1), the board may
reprimand the licensee or deny, revoke, suspend or limit the
license or any combination thereof of any person licensed under
this chapter who has:

I. Engaged in unprofessional conduct.

2. Been adjudicated mentally incompetentby a court.

3. Been found guilty of an offense the circumstances of which
substantially relate to the practice of the licensee.

(2) In addition to or in lieu of a reprimand or denial, limitation,
suspension or revocation of a license under sub. (1), the board
may, for the violations enumerated under sub. (1), assess a
forfeiture of not more than $1,000 for each separate offense. Each
day of violation constitutesa separate offense.

3) (a) In this subsection, “health care professional” means any
of the following:

1. A pharmacist licensed under this chapter.

2. A nurse licensed under ch. 441.

3. A chiropractor licensed under ch. 446.

4. A dentist licensed under ch. 447.

5. A physician, physician assistant, podiatrist, physical therapist,
occupational therapist or occupational therapy assistant licensed

under ch. 448.

NOTE Subd. 5. is amended eff. 4-1-04 k% 2001 Wis. Act 70 to read: 5. A
physician, physician assistant, podiatrist, physical therapist, physical therapist
assistant, occupational therapist, or occupational therapy assistant licensed
under ch. 448.
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Sm. A dietitian certified under subch. V of ch. 448.

5. An athletictrainer licensed under subch. VI of ch. 448.

6. An optometrist licensed under ch. 449.

7. An acupuncturist certified under ch. 451.

8. A veterinarian licensed under ch. 453.

9. A psychologist licensed under ch. 455.

10. A social worker, marriage and family therapist, or

professional counselor certified or licensed under ch. 457.

NOTE: Subd. 10. is shown as amended eff, 11~1-02 k¥ 2001 Wis. Act 80. Prior
to 11~-1-02 it reads: 10. A social worker, marriage and family therapist or
professional counselor certified under ch. 457.

11. A speech—language pathologist or audiologist licensed under
subch. II of ch. 459 or a speech and language pathologist licensed
by the department of public instruction.

(b) Any health care professional who in good faith provides
another health care professional with information conceming a
violation of this chapter or ch. 961 by any person shall be immune
from any civil or criminal liability that results from any act or
omission in providing such information. In any administrative or
court proceeding, the good faith of the health care professional
providing such information shall be presumed.

(4) (a) The secretary may, in case of the need for emergency
action, Issue general and special orders necessary to prevent or
correct actions by any pharmacist under this section that would be
cause for suspension or revocation of a license.

(b) Special orders may direct a pharmacist to cease and desist
from engaging in particular activities.

History: 1985 a. 146; 1987 a. 264, 399; 1989 a. 31, 316; 1991 a. 39, 160; 1993 a.
222,443; 1995 a. 27 s. 9145 (1); 1995 a. 448; 1997 a. 27, 67, 75, 175; 1999 a. 9, 32,

180; 2001 a. 70, 80.
Cross Reference: See also ch. Phar 10, Wis. adm. code.

450.11 Prescription drugs and prescription devices.

(1) DisPENSING. No person may dispense any prescribed drug or
device except upon the prescription order of a practitioner. All
prescription orders shall specify the date of issue, the name and
address of the patient, the name and address of the practitioner, the
name and quantity of the drug product or device prescribed,
directions for the use of the drug product or device and, if the
order is written by the practitioner, the signature of the
practitioner. Any oral prescription order shall be immediately
reduced to writing by the pharmacist and filed according to sub.
Q).
(Im) ELECTRONIC TRANSMISSION. Except as provided in s.
453.068 (1) (c) 4., a practitioner may transmit a prescription order
electronically only if the patient approves the transmission and the
prescription order is transmitted to a pharmacy designated by the
patient.

(2) PRESCRIPTION ORDER FILE. Every prescription order shall
be filed in a suitable book or file and preserved for at least 5 years.
Subject to s. 961.38(2), prescription orders transmitted
electronically may be filed a

August 2002



CHAPTER 961
UNIFORM CONTROLLED SUBSTANCES ACT
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961.115 Native American Church exemption.
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on or near certain places.
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certain places.

Suspension or revocation of operating privilege.
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Powers of enforcementpersonnel.

Administrative inspectionsand warrants.
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NOTE: See Chapter 161,1993-94 Stats., for detailed notes on actions by the
Controlled Substances Board. (Chapter 961 was renumbered from ch. 161 by
1995 Wis. Act 448.)

961.001 Declaration of intent. The legislature finds that the
abuse of controlled substances constitutes a serious problem for
society. As a partial solution, these laws regulating controlled
substances have been enacted with penalties. The legislature, rec-
ognizing a need for differentiation among those who would vio-
late these laws makes this declaration of legislative intent:

(@ Many of the controlled substances included in this chap-
ter have useful and legitimate medical and scientific purposes and
are necessary to maintain the health and general welfare of the
people of this state.

(1m) The manufacture, distribution, delivery, possession and
use of controlled substances for other than legitimate purposes
have a substantial and detrimental effect on the health and general
welfare of the people of this state.

(1r) Persons who illicitly traffic commercially in controlled
substances constitute a substantial menace to the public health and
safety. The possibility of lengthy terms of imprisonment must
exist as a deterrent to trafficking by such persons. Upon convic-
tion for trafficking, such persons should be sentenced in a manner
which will deter further trafficking by them, protect the public
from their pernicious activities, and restore them to legitimate and
socially useful endeavors.

(2) Persons who habitually or professionally engage in com-
mercial trafficking in controlled substances and prescription
drugs should, upon conviction, be sentenced to substantial terms

of imprisonment to shield the public from their predatory acts.
However, persons addicted to or dependent on controlled sub-
stances should, upon conviction, be sentenced in a manner most
likely to produce rehabilitation.

(3) Upon conviction, persons who casually use or experiment
with controlled substances should receive special treatment
geared toward rehabilitation. The sentencing of casual users and
experimenters should be such as will best induce them to shun fur-
ther contact with controlled substances and to develop acceptable
alternatives to drug abuse.

History: 1971 c. 219, 1995a 448 ss. 107 to 110,462,463: Stats. 1995 s. 961.001.

SUBCHAPTERI|
DEFINITIONS

961.01 Definitions. As used in this chapter:

(1) “Administer”, unless the context otherwise requires,
means to apply a controlled substance, whether by injection,
inhalation, ingestion or any other means, to the body of a patient
or research subject by:

(a) A practitioner or, in the practitioner’s presence, by the prac-
titioner’s authorized agent; or

(b) The patient or research subject at the direction and in the
presence of the practitioner.

(2) “Agent”, unless the context otherwise requires, means an
authorized person who acts on behalf of or at the direction of a
manufacturer, distributor or dispenser. “Agent” does not include
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a common or contract carrier, public warehouse kccper or
employee of the carrier or warehouse keeper while acting in the
usaal and lawful course of the carrier’s or warehouse keeper‘s
business.

(2m) (a) “Anabolic steroid” means any drug or hormonal
substance, chemically or pharmacologically related to testoster-
one, except estrogens, progestin, and corticosteroids, that pro-
motes muscle growth. The term includes all of the substances
included in s. 961.18 (7), and any of their esters, isomers, esters
of isomers, salts and salts of esters, isomers and esters of isomers,
that are theoretically possible within the specific chemical desig-
nation, and if such esters, isomers, esters of isomers, salts and salts
of esters, isomers and esters of isomers promote muscle growth.

(b) Except as provided in par. (c), the term does not include an
anabolic steroid which is expressly intended for administration
through implants to cattle or other nonhuman species and which
has been approved by the United States Secretary of Health and
Human Services for such administration.

(c) If aperson prescribes, dispenses or distributes such steroid
for human use, such person shall be considered to have prescribed,
dispensed or distributed an anabolic steroid within the meaning of
par. (a).

(4) “Controlled substance” means a drug, substance or imme-
diate precursor included in schedules | to V of subch. II.

(4m) (a) “Controlled substance analog” means a substance
the chemical structure of which is substantially similar to the
chemical structure of a controlled substance included in schedule
I or IT and:

1. Which has a stimulant, depressant, narcotic or hallucino-
genic effect on the central nervous system substantially similar to
the stimulant, depressant, narcotic or hallucinogenic effect on the
central nervous system of a controlled substance included in
schedule | or I1; or

2. With respect to a particular individual, which the individual
represents or intends to have a stimulant, depressant, narcotic or
hallucinogenic effect on the central nervous system substantially
similar to the stimulant, depressant, narcotic or hallucinogenic
effect on the central nervous system of a controlled substance
included in schedule 1 or I1.

(b) “Controlled substance analog” does not include:

|. A controlled substance;

2. A substance for which there is an approved new drug
application;

3. A substance with respect to which an exemption s in effect
for investigational use by a particular person under 21 USC 355
to the extentthat conduct with respect to the substance is permitted
by the exemption; or

4. Any substance to the extent not intended for human con-
sumption before an exemption takes effect with respect to the sub-
stance.

(5) “Counterfeit substance” means a controlled substance
which, or the container or labeling of which, without authoriza-
tion, bears the trademark, trade name or other identifying mark,
imprint, number or device, or any likeness thereof, of a manufac-
turer, distributor or dispenser other than the person who in fact
manufactured, distributed or dispensed the substance.

(6) “Deliver” or "delivery”, unless the context otherwise
requires, means the actual, constructive or attempted transfer from
one person to another of a controllcd substance or controlled sub-
stance analog, whether or not there is any agency relationship.

(7) “Dispense” means to deliver a controlled substance to an
ultimate user or research subject by or pursuant to the lawful order
of a practitioner, including the prescribing, administering, pack-
aging, labeling or compounding necessary to prepare the sub-
stance for that delivery.

(8) “Dispenser” means a practitioner who dispenses.

(9) “Distribute” means to deliver other than by administering
or dispensing a controlled substance or controlled substance ana-
log.

(10) “Distributor” means a person who distributes.

{(10m) “Diversion” means the transfer of any controlled sub-
stance from a licit to an illicit channel of distribution or use.

(11) (a) “Drug” means any of the following:

1. A substance recognized as a drug in the official United
States Pharmacopoeia, official Homeopathic Pharmacopoeia of
the United States or official National Formulary or any supple-
ment to any of them.

2. A substance intended for use in the diagnosis, cure, mitiga-
tion, treatment or prevention of disease in humans or animals.

3. A substance, other than food, intended to affect the struc-
ture or any function of the body of humans or animals.

4. A substance intended for use as a component of any article
specified in subd. 1., 2. or 3.

(b) “Drug” does not include devices or their components, parts
Or accessories.

(11m) “Drug enforcement administration” means the drug
enforcement administration of the U.S. department ofjustice or its
successor agency.

{12) “Immediate precursor” means a substance which the
controlled substances board has found to be and by rule designates
as being the principal compound commonly used or produced pri-
marily for use, and which is an immediate chemical intermediary
used or likely to be used in the manufacture of a controlled sub-
stance, the control of which is necessary to prevent, curtail or limit
manufacture.

(12g) “Isomer* means an optical isomer, but in ss. 961.14 (2)
(er) and (gs) and 961.16 (2) (b) I. “isomer” includes any geometric
isomer; in ss. 961.14 (2) (cg), (tg) and (xm) and 961.20 (4) (am)
“isomer” includes any positional isomer; and in ss. 961.14 (2) (xj)
and (4) and 961.18 (2m) “isomer” includes any positional or geo-
metric isomer.

{12m) “Jail or correctional facility” means any of the follow-
ing:

(&) A Type 1prison, as defined in s. 301.01 (5).

(b) Ajail, as defined in s. 302.30.

(c) A house of correction.

(d) A Huber facility under s. 303.09.

(e) A lockup facility, as defined in s. 302.30.

(f) A work camp under s. 303.10.

(13) “Manufacture” means the production, preparation, prop-
agation, compounding, conversion or processing of, or to pro-
duce, prepare, propagate, compound, convert or process, a con-
trolled substance or controlled substance analog, directly or
indirectly, by extraction from substances of natural origin, chemi-
cal synthesis or a combination of extraction and chemical synthe-
sis, including to package or repackage or the packaging or repack-
aging of the substance, or to label or to relabel or the labeling or
rclabeling of its container. “Manufacture” does not mean to pre-
pare, compound, package, repackage, label or relabel or the prep-
aration, compounding, packaging, repackaging, labeling or rela-
beling of a controlled substance:

(a) By a practitioner as an incident to the practitioner’s
administering or dispensing of a controlled substance in the
course of the practitioner’s professional practice; or

(b) By apractitioner, or by the practitioner’s authorized agent
under the practitioner’s supervision, for the purpose of, or as an
incident to, research, teaching or chemical analysis and not for
sale.

(14) “Marijuana” means all parts of the plants of the genus
Cannabis, whether growing or not; the seeds thereof; the resin
extracted from any part of the plant; and every compound,
manufacture, salt, derivative, mixture or preparation of the plant,

48



its seeds or resin, including tetrahydrocannabinols. “Marijuana”
docs include the mature stalks if mixed with other parts of the
plant, but docs not include fiber produced from the stalks, oil or
cake made from the seeds of the plant, any other compound,
manufacture, salt, derivative, mixture or preparation of the mature
stalks (except the resin extracted therefrom), fiber, oil or cake or
the sterilized seed of the plant which is incapable of germination.

(14m) “Multiunit public housing project” means a public
housing project that includes 4 or more dwelling units in a single
parcel or in contiguous parcels.

(15) “Narcotic drug” means any of the following, whether
produced directly or indirectly by extraction from substances of
vcgctable origin, or independently by means of chemical synthe-
sis, or by a combination of extraction and chemical synthesis:

(a) Opium and substances derived from opium, and any com-
pound, derivative or preparation of opium or substances derived
from opium, including any of their salts, isomers and salts of iso-
mers that are theoretically possible within the specific chemical
designation. The term does not include the isoquinoline alkaloids
of opium.

(bm) Synthetic opiate, and any derivative of synthetic opiate,
including any of their isomers, esters, ethers, esters and ethers of
isomers, salts and salts of isomers, esters, ethers and esters and
ethers of isomers that are theoretically possible within the specific
chemical designation.

(c) Opium poppy, poppy straw and concentrate of poppy straw.

(d) Any compound, mixture or preparation containing any
quantity of any substance included in pars. (a) to (c).

(16) “Opiate” means any substance having an addiction—
forming or addiction—sustaining liability similar to morphine or
being capable of conversion into a drug having addiction—forming
or addiction—sustaining liability. “Opiate” includes opium, sub-
stances derived from opium and synthetic opiates. “Opiate” does
not include, unless specifically scheduled as a controlled sub-
stance under s. 961.11, the dextrorotatory isomer of 3—methoxy—
N-methylmorphinan and its salts (dextromethorphan). “Opiate”
does include the racemic and levorotatory forms of dextromethor-
phan.

(17) “Opium poppy’” means any plant of the species Papaver
somnifemm L., except its seeds.

(18) “Poppy straw” means all parts, except the seeds, of the
opium poppy, after mowing.

(19) “Practitioner” means:

(a) A physician, advanced practice nurse, dentist, vctcnnarian,
podiatrist, optometrist, scientific investigator or, subject to s.
448.21 (3), a physician assistant, or other person licensed, regis-
tered, certified or otherwise permitted to distribute, dispense, con-
duct research with respect to, administer or use in teaching or
chemical analysis a controlled substance in the course of profes-
sional practice or research in this state.

(b) A pharmacy, hospital or other institution licensed, regis-
tered or otherwise permitted to distribute, dispense, conduct
research Wil respect to or administer a controlled substance in the
course of professional practice or research in this state.

(20) “Production”, unless the context otherwise requires,
includes the manufacturing of a controlled substance or controlled
substance analog and the planting, cultivating, growing or har-
vesting o fa plant from which a controlled substance or controlled
substance analog is derived.

{20g) “Public housing project” means any housing project or
development administered by a housing authority, as defined in s.
16.30 (2).

(20h) “Public transit vehicle” means any vehicle used for pro-
viding transportation service to the general public.

(20i) “Scattered—site public housing project” means a public
housing project that does not include 4 or more dwelling units in
a single parcel or in contiguous parcels.

(21) “Ultimate user” means an individual who lawfully pos-
sesses a controlled substance for that individual’s own use or for
the use of a member of that individual’s household or for adminis-
tering to an animal owned by that individual or by a member of
that individual’s household.

{21m) “Vehicle” has the meaning given in s. 939.22 (44).

(22) “Youth center” means any center that provides, on a regu-
lar basis, recreational, vocational, academic or social services
activities for persons younger than 21 years old or for those per-
sons and their families.

History: 1971 c.219; 1979c. 89; I #4] c. 200,206; 1983a. 500s. 43; 1989a. 31;
CSB 2.21; 1993a. 87, 129. 138, 184, 281, 482; 1995a. 281 s. 2; 1995 a.448 ss. [12
to 143, 747, 48, 454 10 408; Stats, 1995 5. 961.01; 1997 a. 35 5, 338; 1997a.67; 1999
a. 85.

A constructive delivery under sub. (6) may be found if a single actor leaves a sub-
stance somewhere for later retrieval by another. Statev. Wilson, 180 Wis. 2d 414,505,
N.W.2d 128 (Ct. App. 1993).

Day care centers are a subset of “youth centers” as defined in s. 961.01(22) and
come within the definition of places listed in s. 961.49 (2). State v. Van Riper, 222
Wis. 2d 197,586 N.W.2d 198 (Ct. App. 1998).

SUBCHAPTER II

STANDARDS AND SCHEDULES

961.11 Authority to control. (1) The controlled substances
board shall administer this subchapter and may add substances to
or delete or reschedule all substances listed in the schedules in ss.
961.14, 961.16, 961.18, 961.20 and 961.22 pursuant to the rule—
making procedures of eh. 227.

(Im) In making a determination regarding a substance, the
board shall consider the following:

(a) The actual or relative potential for abuse;

(b) The scientific evidence of its pharmacological effect, if
known;

(c) The state of current scientific knowledge regarding the sub-
stance;

(d) The history and current pattern of abuse;

(e) The scope, duration and significance of abuse;

(f) The risk to the public health;

(9) The potential of the substance to produce psychological or
physical dependence liability; and

(h) Whether the substance is an immediate precursor of a sub-
stance already controlled under this chapter.

(1r) The controlled substances board may consider findings
of the federal food and drug administration or the drug enforce-
ment administration as prima facie evidence relating to one or
more of the determinative factors.

(2) After considering the factors enumerated in sub. (Im), the
controlled substances board shall make findings with respect to
them and promulgate a rule controlling the substance upon finding
that the substance has a potential for abuse.

(3) The controlled substances board, without regard to the
findings required by sub. (2) or ss.961.13, 961.15, 961.17, 961.19
and 961.2 1 or the procedures prescribed by subs. (1), (Im), (1r)
and (2), may add an immediate precursor to the same schedule in
which the controlled substance of which it is an immediate precur-
sor is included or to any other schedule. If the board designates
a substance as an immediate precursor, substances which are pre-
cursors of the controlled precursor shall not be subject to control
solely because they are precursors of the controlled precursor.

(4) If a substance is designated, rescheduled or deleted as a
controlled substance under federal law and notice thereof is given
to the controlled substances board, the board by affirmative action
shall similarly treat the substance under this chapter after the expi-
ration of 30 days from the date of publication in the federal register
of a final order designating the substance as a controlled substance
or rescheduling or deleting the substance or from the date of
issuance of an order of temporary scheduling under 21 USC 811
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(h), unless within that 30-day period, the board or an interested
party objects to the treatment of the substance. If no objection is
made, the board shall promulgate, without making the determina-
tions or findings required by subs. (1), (Im), (Ir) and (2) or s.
961.13, 961.15. 961.17, 961.19 or 961.21, a final rule, for which
notice of proposed rule making is omitted, designating, reschedul-
ing, temporarily scheduling or deleting the substance. If an objec-
tion is made the board shall publish notice of receipt of the objec-
tion and the reasons for objection and afford all interested parties
an opportunity to be heard. At the conclusion of the hearing, the
board shall make a determination with respect to the treatment of
the substance as provided in subs. (1), (1m), (Ir) and (2) and shall
publish its decision, which shall be final unless altered by statute.
Upon publication of an objection to the treatment by the board,
action by the board under this chapter is stayed until the board pro-
mulgates a rule under sub. (2).

(4m) The controlled substances board, by rule and without
regard to the requirements of sub. (Im), may schedule a controlled
substance analog as a substance in schedule T regardless of
whether the substance is substantially similar to a controlled sub-
stance in schedule | or 11, if the board finds that scheduling of the
substance on an emergency basis is necessary to avoid an immi-
nent hazard to the public safety and the substance is not included
in any other schedule or no exemption or approval is in effect for
the substance under 21 USC 355. Upon receipt of notice under s.
961.25, the board shall initiate scheduling of the controlled sub-
stance analog on an emergency basis under this subsection. The
scheduling of a controllcd substance analog under this subsection
expires one year after the adoption of the scheduling rule. With
respect to the finding of an imminent hazard to the public safety,
the board shall consider whether the substance has been scheduled
on a temporary basis under federal law or factors under sub. (Im)
(d), (e) and (f), and may also consider clandestine importation,
manufacture or distribution, and, if available, information con-
cerning the other factors under sub. (Im). The board may not pro-
mulgate a rule under this subsection until it initiates a rule—making
proceeding under subs. (1), (1my), (Ir) and (2) with respect to the
controlled substance analog. A rule promulgated under this sub-
section lapses upon the conclusion of the rule-making proceeding
initiated under subs. (1), (Im), (Ir) and (2) with respect to the sub-
stance.

(5) The authority of the controlled substances board to control
under this section does not extend to intoxicating liquors, as
defined in s. 139.01(3), to fermented malt beverages as defined
in s. 125.02, or to tobacco.

(6) (a) The controlled substances board shall not have author-
ity to control a nonnarcotic substance if the substance may, under
the federal food, drug and cosmetic act and the laws of this state,
be lawfully sold over the counter without a prescription.

(b) If the board finds that any nonnarcotic substance barred
From control under this chapter by par. (a) is dangerous to or is
being so used as to endanger the public health and welfare, it may
request the department of justice in the name of the state to seek
a temporary restraining order or temporary injunction under ch.
813 to either ban or regulate the sale and possession of the sub-
stance. The order or injunction shall continue until the adjourn-
ment of the legislature convened next following its issuance. In
making its findings as to nonnarcotic substances under this para-
graph, the board shall consider the items specified in sub. (Im).

History: 1971 ¢. 219,307; Sup. Ct. Order, 67 Wis. 2d 585, 774 (1975); 1981 c.
795. 18;1983a. 189 5. 329 (13); 1995a. 448 ss. 145t0 152,469.470; Stats. 1995
s. 961.11.

Cross Reference: See also CSB, Wis. adm. code.

961.115 Native American Church exemption. This chap-
ter does not apply to the nondmg use of peyote and mescaline in
the bona fide religious ceremonies of the Native American
Church.

History: 1971 c. 219; 1995a. 448 s. 153; Stats. 1995s. 961.115.

Because the exemption is based upon the unique cultural heritage of Native Ameri-

cans, it isnot an unconstitutional classification. State v. Peck, 143 Wis, 2d 624,422
MW 2d 160(Ct. App. 1988).

961.12 Nomenclature. The controllcd substanceslisted in or
added to the schedules in ss. 961.14, 961.16, 961.18, 961.20 and
961.22 may be listed or added by any official, common, usual,
chemical or trade name used for the substance.

History: 1971c.219: 1995a. 448 s. 154; Stats. 1995 s. 961.12.

961.13 Schedule | tests. (Im) The controlled substances
board shall add a substanceto schedule I upon finding that the sub-
stance:

(a) Has high potential for abuse;

(b) Has no currently accepted medical use in treatment in the
United States; and

(c) Lacks accepted safety for use in treatment under medical
supervision.

(2m) The controlled substances board may add a substance to
schedule | without making the findings required under sub. (Im)
if the substance is controlled under scheduleI 0f21 USC 812 (c)
by a federal agency as the result of an international treaty, conven-

tion or protocol.
History: 1971 c. 219; 1995a. 448 ss. 155, 156,471; Stats. 1995s. 961.13.

961.14 Schedulel. Unless specifically excepted by state or
federal law or regulation or more specifically included in another
schedule, the following controlled substances are listed in sched-
ule I

(2) sYNTHETICOPIATES. Any material, compound, mixture or
preparation which contains any quantity of any of the following
synthetic opiates, including any of their isomers, esters, ethers,
esters and ethers of isomers, salts and salts of isomers, esters,
ethers and esters and ethers of isomers that are theoretically pos-
sible within the specific chemical designation:

(a) Acetyl-alpha—methylfentanyl (N-[1-{T—methyl-2—
phenylethyl }——piperdinyl|-M-phemylacetamide);

(ag) Acetylmethadol;

(am) Allylprodine;

(b)  Alphacetylmethadol (except levo-alphacetylmethadol
(LAAM));

(bm) Alphameprodine;

(c) Alphamethadol;

(cd) Alpha—methylfentanyl (NI 1-methyl-2-pheryle-
thyl)-4 -piperidinyl}-N-phenylpropanamide);

(cg) Alpha—mcthylthiofentanyl (N—{1-[1-methyl-2-{2-thiz-
nyljethyl]-d-piperidiny] }-N-phenylpropanamide);

(cm) Benzcthidine;

(d) Betacetylmethadol;

(dg) Beta-hydroxyfentanyl (N-[1-(2~hydroxy-2- phenyle-
thy = piperidinl}-N-phenylpropanamide];

(dm) Betameprodine;

(e) Betamethadol;

(em) Betaprodine;

(er) Beta—hydroxy—3—methylfentanyl (N -[1-(2-hydroxy-
2-pbenylethyl}-3-methyl-d-piperidinyl|-&-phenylpropana -
mide);

(f) Clonitazene;

(fm) Dextromoramide;

(gm) Diampromide;

(h) Diethylthiambutene;

(hg) Difenoxin;

(hm) Dimenoxadol;

(j) Dimepheptanol;

(jm) Dimethylthiambutene;

(k) Dioxaphetyl butyrate;

(km) Dipipanone;

(m) Ethylmethylthiambutene;

(mm) Etonitazene;

(n) Etoxeridineg;
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(nm) Furethidine;

(p) Hydroxypethidine;

(pm) Ketobemidone;

(@) Levomoramide:

(gm) Levophenacylniorphan;

(gs) 3—methylfentanyl {B—[3-metiryl- 1 2—phenyletbod -
piperidinyl}]-N-phenylpropanamide);

(r) Morpheridine;

(rg) MPPP (1-metly|—4—phenyl-2-propienpxypiperidine);

(1j) 3-methylthiofentanyl  (N—{I-medhyl- | -[2-{2-Ehie-
oyl jethyl}-4—piperidiny| }-N-pheny Ipropanamide);

(rm) Noracymethadol;

(s) Norlevorphanol;

(sm) Normethadone;

(t) Norpipanone;

(tg) Para—fluorofentanyl (N-{ 1-{Z-phenylethyli—4—piperdi-
nyl]=MN={d-fluorophenyljpropanamide);

(tm) Phenadoxone;

(u) Phenampromide;

(um) Phenomorphan;

(v) Phenoperidineg;

(vg) PEPAP {lI-iZ-phemylethyly-d-phermyl-4-acetoypiperi-
dine);

(vm) Piritramide;

(w) Proheptazine;

(wm) Properiding;

(wn) Propiram;

(x) Racemoramide;

(xm) Thiofentanyl (N—{1-[Z (Z-thienyljetbyl}-4-piperidi-
nyl }—N-phenylpropanamide);

(xr) Tilidine;

(y) Trimeperidine.

(3) SUBSTANCES DERIVED FROM OPIUM. Any material, com-
pound, mixture or preparation which contains any quantity of any
of the following substances derived from opium, including any of
their salts, isomers and salts of isomers that are theoretically pos-
sible within the specific chemical designation:

() Acetorphine;

(b) Acetyldihydrocodeineg;

(c) Benzylmorphine;

(d) Codeine methylbromide;

(e) Codeine—N-oxide;

(f) Cyprenorphine;

(g) Desomorphine;

(h) Dihydroniorphine;

(hm) Drotebanol;

() Etorphine, except its hydrochloride salts;

(k) Heroin;

(m) Hydromorphinol;

(n) Methyldesorphine;

(p) Methyldihydromorphine;

(@) Morphine methylbromide;

(r) Morphine methylsulfonate;

(s) Morphine-N-~oxide;

(t) Myrophine;

(u) Nicocodeine;

(v) Nicomorphine;

(w) Normorphine;

(x) Pholcodine;

(y) Thebacon.

(4) HALLUCINOGENIC SUBSTANCES. Any material, compound,

mixture or preparation which contains any quantity of any of the
following hallucinogenic substances, including any of their salts,

isomers and salts of isomers that are theoretically possible within
the specific chemical designation, in any form including a sub-
stance, salt, isomer or salt of an isomer contained in a plant,
obtained from a plant or chemically synthesized:

(a) 3,4-methylenedioxyamphetamine, commonly known as
“MDA”;

(ag) 3,4-methylenedioxyethylamphetamine,
known as “MDE”;

(am)  3,4-methylenedioxymethamphetamine, commonly
known as “MDMA”;

(ar) M-hpdeosy—3 4—methylenediceyamphetamine;

(b) F-methowy—3 d—methylenediooyamphersmine;

(bm) dcthyl-1.5 dimethoxvamphetamine,  commonly
known as “DOET”;

(e) 3.,4,5-trimethoxyamphetamine;

(cm) Alpha—ethyltryptamine;

(d) Bufotenine;

(e) Diethyltryptamine;

(f) Dimethyltryptamine;

(9) demethyl-2, 5—dimethoxyamphetamine,
known as “STP”;

(h) Ibogaine;

(j) Lysergic acid diethylamide, commonly known as “LSD;

(m) Mescaline, in any form, including mescaline contained in
peyote, obtained from peyote or chemically synthesized,

(mn) Parahexyl (3-hexyl-1-hydroxy-7, 8, 9, 10-tetrahy-
dro-6, 6, % trimethyl-6H--dibenzalh, d)pyran);

(n) Phencyclidine, commonly known as “PCP”;

(p) N-ethyl-3-piperidyl benzilate;

(q9) N—methyl-3—piperidyl benzilate;

() Psilocybin;

(s) Psilocin;

(t) Tetrahydrocannabinols, commonly known as “THC”, in
any form including tetrahydrocannabinols contained in mari-
juana, obtained from marijuana or chemically synthesized;

(u) 1 1+ 2-thienyljcyclohesoyl piperidine, which is the thio-
phene analog of phencyclidine;

(ud) 1-[1={2-thiemylicyclobexy | |pyrralidine, which is the
thiophene pyrrolidine analog of phencyclidine;

(ug) N—ethyl-I-phenylcyclohexylamine, which is the ethyla-
mine analog of phencyclidine;

(ur) 1—(1-phenylcyclohexyl)pyrrolidine, which is the pyrroli-
dine analog of phencyclidine;

(V) 2,5~dimethoxyamphetamine;

(w) d-bromo—2, 5-dimethoxyamphe tamine,
known as “DOB”;

(wg) 4—bromo—2_ S—dimethoxy—beia—phenylethylamine,
commonly known as “2C— Bor “Nexus”;

(X) 4—methoxyamphetamine.

(5) DepPRESSANTS. Any material, compound, mixture or prepa-
ration which contains any quantity of any of the following sub-
stances having a depressant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(ag) Gamma-hydroxybutyric acid (commonly known as
gamma hydroxybutyrate or “GHB”) and gamma-butyrolactone.

(am) Mecloqualone.
(b) Methaqualone.

(6) IMMEDIATE PRECURSORS. Any material, compound, mix-
ture or preparation which contains any quantity of any of the fol-
lowing substances or their salts:

(&) Immediate precursors to phencyclidine:
1. 1-phenylcyclohexylamine.
2. l-piperidinocyclohexanecarbonitrile.

commonly

commonly

commonly

51



(7) StmuLanTs. Any material, compound, mixture or prepa-
ration which contains any quantity of any of the following sub-
stances having a stimulant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(ag) Cathinone.

(am) Aminorex.

(b) Fenethylline.

(c) N—ethylamphetamine.

(d) 4-methylaminorex.

(e) N,N-dimethylamphetamine.
(L) Metheathinone.

(p)  4-methylthioamphetamine,

“4-MTA.”

History: 1971 ¢.219; 1880 ¢ 20s, CSA T 16 215 TIT 2 1B 2 1% 1.1k 1989
a. 121;CSB 2.21; 1993 a. 98, 118;CSB 2.22; 1995 a. 225; 1995a. 448 ss. 157 to 165;
Stats. 1995s. 961.14; 1997 a. 220; 1999 a. 21; 2001 a. 16.

NOTE: See 1979-8¢ Statutes and 1993-94 Statutes fer notes on actions by
controlled substances board under s. 161.11 (1), 1993 Stats.

A chemical test need not be specifically for marijuana in order to be probative
beyond a reasonable doubt. State v. Wind, 60 Wis. 2d 267,208 N.W.2d 357 (1973).

THC is properly classified as Schedule | substance. State v. Olson, 127 Wis. 2d
412.380 N.W.2d 375 (Ct. App. 1985).

Stems and branches supporting marijuana leaves or buds are not “mature stajks”
under sub. (14). Statev. Martinez, 210 Wis. 2d 397,563 N.W.2d 922 (Ct. App. 19971

commonly known as

961.15 Schedule ll tests. (Im) The controlled substances
board shall add a substance to schedule IT upon finding that:

(a) The substance has high potential for abuse;

(b) The substance has currently accepted medical use in treat-
ment in the United States, or currently accepted medical use with
severe restrictions; and

(c) The abuse of the substance may lead to severe psychologi-
cal or physical dependence.

(2m) The controlled substances board may add a substance to
schedule IT without making the findings required under sub. {1m}
if the substance is controlled under schedule It of 21 USC 812 (c)
by a federal agency as the result of an international treaty, conven-

tion or protocol.
History: 1971 ¢. 219; 1995 a. 448 ss. 166, 167,472; Stats. 1995 s. 961.15.

961.16 Schedule ll. Unless specifically excepted by state or
federal law or regulation or more specifically included in another
schedule, the following controlled substances are listed in sched-
ule 1T

(2) SUBSTANCES OF PLANT ORIGIN Any material, compound,
mixture or preparation which contains any quantity of any of the
following substances in any form, including a substance con-
tained in a plant, obtained from a plant, chemically synthesized or
obtained by a combination of extraction from a plant and chemical
synthesis:

(a) Opium and substances derived from opium, and any salt,
compound, derivative or preparation of opium or substances
derived from opium. Apomorphine, dextrorphan, nalbuphine,
butorphanol, nalinefene, naloxone and naltrexone and their
respective salts and the isoquinoline alkaloids of opium and their
respective salts are excluded from this paragraph. The following
substances, and any of their salts, isomers and salts of isomers that
are theoretically possible within the specific chemical designa-
tion, are included in this paragraph:

1. Opium, including raw opium, opium extracts, opium fluid
extracts, powdered opium, granulated opium and tincture of
opium.

2. Opium poppy and poppy straw.

3. Concentrate of poppy straw, which is the crude extract of
poppy straw in either liquid, solid or powder form containing the
phcnanthrenc alkaloids of the opium poppy.

4. Codeine.

4m. Dihydrocodeine.

4r. Dihydroctorphine.

5. Ethylmorphine.

6. Etorphine hydrochloride.

7. Hydrocodone, also known as dihydrocodeinone.

8. Hydromorphonc, also known as dihydromorphinone.
9. Metopon.

10. Morphine.

11. Oxycodone.

12. Oxymorphone.

13. Thebaine.

(b) Coca leaves and any salt, compound, derivative or prepara-
tion of coca leaves. Decocainized coca leaves or extractions
which do not contain cocaine or ecgonine are excluded from this
paragraph. The following substances and any of their salts, esters,
isomers and salts of esters and isomers that are theoretically pos-
sible within the specific chemical designation, are included in this
paragraph:

1. Cocaine.
2. Ecgonine.

(3) BvWTHETIC OPIATES Any material, compound, mixture or
preparation which contains any quantity of any of the following
synthetic opiates, including any of their isomers, esters, ethers,
esters and ethers of isomers, salts and salts of isomers, esters,
ethers and esters and ethers of isomers that are theoretically pos-
sible within the specific chemical designation:

(a) Alfentanil;

(am) Alphaprodine;

(b) Anileridine;

(c) Bezitramide;

(cm) Carfentanil;

(e) Diphenoxylate;

() Fentanyl;

(g) lsomethadone;

(gm) Levo-alphacetylmethadol (LAAM);

(h) Levomethorphan;

() Levorphanol:

(k) Meperidine, also known as pethidine;

(m) Meperidine—Intermediate—A, 4-cyano~1-methyl-4—
phenylpiperidine;

(n) Meperidine—Intermediate—B, ethyl-4—phenylpiperi-
dine— 4—carboxylate;

(p) Mependine — Intermediate<,
cridine—4-carboxylic acid;

(q) Metazoeine;

(r) Methadone;

(s) Methadone- —Intermediate, 4-cyano-24imethylamino-4,
4—diphenylbutane;

(t) Moramide — Intermediate, 2-methyl-3-morpholino-1,
I-diphenylpropanecarboxylicacid,;

(u) Phenazocine;

(v) Piminodine;

(w) Racemethorphan;

(x) Racemorphan;

(xm) Remifentanil,

(y) Sufentanil.

(5) STiIMuULANTS Any material, compound, mixture, or prepa-
ration which contains any quantity of any of the following sub-
stances having a stimulant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(@) Amphetamine.

(b) Methamphetamine

(c) Phenmetrazine.

(d) Methylphenidatc.

I-methyl-4—phenylpip-
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(7) DepressanTs. Any material, compound, mixture, or prep-
aration which contains any quantity of any of the following sub-
stances having a depressant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(a) Amobarbital;

(am) Glutethimide;

(b) Pentobarbital;

(c) Secobarbital.

(8) IMMEDIATE PRECURSORS. Any material, compound, mix-
ture or preparation which contains any quantity of the following
substances:

(a) An immediate precursor to amphetamine or methamphet-
amine:

1. Phenylacetone, commonly known as “P2P”.

(10) HALLUCINOGENIC SUBSTANCES. (b) Nabilone (another
name for nabilone is (+)}-trans—3— (1,1-dimethylheptyl)}-6, 6a, 7,
8, 10, 10a-hexahydro-I-hydroxy -6, G-dimetiyl 9H dibenzo
[b,d] pyran—-9-one).

History: 1971c. 219; 1981c.6,206; CSB2.16,2.17,2.19; 1989a. 121; CSB 2.21;
19934a. 98; CSB 2.22; 1995 a. 448 ss. 16810 178,473; Stats. 1995s. 961.16; CSB
2.25: CSB 2.26.

NOTE: See 1979-80 Statutes and 1993-94 Statutes for notes on actiens by
controlled substances board under s. 161.11 (1), 1993 Stats.

At a preliminary hearing, the state must show that a substance was probably -co-
ciife: rather than d—cocaine. State V. Russo, 101 Wis. 2d 206,303 N.W.2d 846 (Ct.
App. 1981).

961.17 Schedule lli tests. (Im) The controlled substances
board shall add a substance to schedule III upon finding that:

(a) The substance has a potential for abuse less than the sub-
stances included in schedules I and I;

(b) The substance has currently accepted medical use in treat-
ment in the United States; and

(c) Abuse of the substance may lead to moderate or low physi-
cal dependence or high psychological dependence.

(2m) The controlled substances board may add a substance to
schedule T0T without making the findings required under sub. (Im)
if the substance is controlled under schedule T of 21 USC 812 (c)
by a federal agency as the result of an international treaty, conven-

tion or protocol.
History: 1971c 219; 1995a. 448 ss. 179, 180,474; Stats. 1995s. 961.17.

961.18 Schedulelll. Unless specifically excepted by state or
federal law or regulation or more specifically included in another
s?helglule, the following controlled substances are listed in sched-
ule II:

(2m) STIMULANTS.  Any material, compound, mixture, or
preparation which contains any quantity of any of the following
substances having a stimulant effect on the central nervous sys-
tem, including any of their salts, isomers and salts of isomers that
are theoretically possible within the specific chemical designa-
tion:

(a) Benzphetamine;

(b) Chlorphentermine;

(c) Clortermine;

(e) Phcndimetrazine.

(3) DEPRESSANTS. Any material, compound, mixture or prepa-
ration which contains any quantity of any of the following sub-
stances having a depressant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(a) Any substance which contains a derivative of barbituric
acid;

(b) Chlorhexadol;

(d) Lysergic acid;

(e) Lysergic acid amide;

{f1 Methyprylon;

(h) Sulfondiethylmethane;

(71 Sulfonethylmethane;

(k) Sulfonmethane;

(km) Tiletamine and Zolazepam in combination;

(m)Any compound, mixture, or preparation containing any of
the following drugs and one or more other active medicinal ingre-
dients not included in any schedule:

1. Amobarbital.

2. Secobarbital.

3. Pentobarbital.

(n) Any of the following drugs in suppository dosage form
approved by the federal food and drug administration for market-
ing only as a suppository:

1. Amobarbital.

2. Secobarbital.

3. Pentobarbital.

(4) OTHER suBSTANCES. Any material, compound, mixture or
preparation which contains any quantity of any of the following
substances, including any of their salts, isomers and salts of iso-
mers that are theoretically possible within the specific chemical
designation:

(ak) Ketamine.

(an) Nalorphine.

(4m) HALLUCINOGENIC SUBSTANCES. Dronabinol (synthetic)
in sesame oil and encapsulated in a soft gelatin capsule in a U.S.
food and drug administration approved drug product. (Other
names for dronabinol are {aF-trans)-fa, 7, 8, 10a—tetrahydrod,
6. S-rrimethyl-3-pentyl-tH-dibenzoib, d)pyran—1-ol, and (O
-delta-9- (trans)--tetrahydrocannabinol.)

(5) NARcoTIC DRUGS. Any material, compound, mixture or
preparation containing any of the following narcotic drugs or their
salts, isomers or salts of isomers, calculated as the free anhydrous
base or alkaloid, in limited quantities as follows:

(a) Not more than 1.8 grams o fcodeine per 100milliliters or
per 100 grams or not more than 90 milligrams per dosage unit,
with an equal or greater quantity of an isoquinoline alkaloid of
opium.

(b) Not more than 1.8 grams of codeine per 100 milliliters or
per 100 grams or not more than 90 milligrams per dosage unit,
with one or more active, nonnarcotic ingredients in recognized
therapeutic amounts.

(c) Not more than 300 milligrams of hydrocodone per 100 mil-
liliters or per 100 grams or not more than 15milligrams per dosage
unit, with a four—fold or greater quantity of an isoquinoline alka-
loid of opium.

(d) Not more than 300 milligrams of hydrocodone per 100 mil-
liliters or per 200grams or not more than 15 milligrams per dosage
unit, with one or more active, nonnarcotic ingredients in recog-
nized therapeutic amounts.

(e) Not more than 1.8 grams of dihydrocodeine per 100millili-
ters or per 100grams or not more than 90 milligrams per dosage
unit, with one or more active, nonnarcotic ingredients in recog-
nized therapeutic amounts.

i(f1 Not more than 300 milligrams of ethylmorphine per 100
milliliters or per 100 grams or not more than 15 milligrams per
dosage unit, with one or more ingredients in recognized therapeu-
tic amounts.

(9) Not more than 500 milligrams of opium per 100 milliliters
or per 100 grams, or not more than 25 milligrams per dosage unit,
with one or more active, nonnarcotic ingredients in recognized
therapeutic amounts.

(h) Not more than SO milligrams of morphine per 100 millili-
ters or per 100 grams with one or more active, nonnarcotic ingre-
dients in recognized therapeutic amounts.

(6) ExcepTions. The controlled substances board may except
by rule any compound, mixture or preparation containing any
stimulant or depressant substance included in sub. (2m) or (3)
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from the application of all or any part of this chapter if the com-
pound, mixture or preparation contains one or more active medici-
nal ingredients not having a stimulant or depressant effect on the
central nervous system, and if the admixtures are included therein
in combinations, quantity, proportion or concentration that vitiate
the potential for abuse of the substances which have a stimulant
or depressant effect on the central nervous system.

(7) ANABOLIC STEROIDS. Any material, compound, mixture, o
preparation containing any quantity of any of the following ana-
bolic steroids, including any of their esters, isomers, esters of iso-
mers, salts and salts of esters, isomers and esters of isomers that
are theoretically possible within the specific chemical designa-
tion:

(a) Boldenone;

(b) 4-chlorotestosterone, which is also called clostebol;

(c) Dehydrochloromethyltestosterone;

(d) 4-dihydrotestosterone, which is also called stanolone;

(e) Drostanolone;

(f) Ethylestrenol;

(9) Fluoxymesterone;

(h) Formebulone, which is also called fromebolone;

(i) Mesterolone;

ij3 Methandienone, which is also called methandrostenolone;

(k) Methandriol;

(L) Methenolone;

(m) Methyltestosterone;

(n) Mibolerone;

(o) Nandrolone;

(p) Norethandrolone;

(q9) Oxandrolone;

(r) Oxymesterone;

(s) Oxymetholone;

(t) Stanozolol;

(u) Testolactone;

(v) Testosterone;

(w) Trenbolone.
History: 1971c.219; 1981 c. 6; 1981c. 206 ss. 32 to 40, 57; CSB 2.19,2.21; 1995
a.448 ss. 181t0 200, 475, 476; Stats. 1995 s. 961.18; 1997a. 220; CSB 2.25.
NOTE: See 1993-94 Statutes for notes on actions by controlled substances
board under s. 161.11 (1), 1993 Stats.

961.19 SchedulelV tests. (Im) The controlled substances
board shall add a substance to schedule IV upon finding that:

(a) The substance has a low potential for abuse relative to sub-
stances included in schedule III;

(b) The substance has currently accepted medical use in treat-
ment in the United States; and

(c) Abuse of the substance may lead to limited physical depen-
dence or psychological dependence relative to the substances
included in schedule 1.

(2m) The controlled substances board may add a substance to
schedule 1V without making the findings required under sub. (Im)
if the substance is controlled under schedule IV of 21 USC 812 (c)
by a federal agency as the result of an international treaty, conven-

tion or protocol.
History: 1971c.219; 1995 a. 448 ss. 201,202,477; Stats. 1995s. 961.19.

961.20 Schedule IV. Unless specifically excepted by state or
federal law or regulation or more specifically included in another
schedule, the following controlled substances are listed in sched-
ule IV:

(2) DePRESSANTS. Any material, compound, mixture or prepa-
ration which contains any quantity of any of the following sub-
stances having a depressant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(a) Alprazolam;

(am) Barbital;

(ar) Bromazepam;
(av) Camazepam;

(b) Chloral betaine;
(c) Chloral hydrate;
(cd) Clobazam;

(cg) Clotiazepam;
(cm) Chlordiazepoxide;
(cn) Clonazepam;
(co) Cloxazolam;
(cp) Clorazepate;
(cq) Delorazepam:
(cr) Diazepam;

(cs) Dichloralphcnazone;
(cn) Estazolam;

(d) Ethchlorvynol;
(e) Ethinamate;

(ed) Ethyl loflazepate;
(eg) Fludiazepam;
(ej) Flunitrazepam;
(em) Flurazepam;
(e0) Halazepam;

(ep) Haloxazolam;
(eq) Ketazolam;

(er) Lorazepam;

(es) Loprazolam;
(eu) Lormetazepam,;
(ew) Mebutamate;
(ey) Medazepam;

(f) Methohexital;

(9) Meprobamate;
(h) Methylphenobarbital, which is also called mephobarbital;
(hg) Midazolam;
(hh) Nimetazepam;
(hj) Nitrazepam;

(hk) Nordiazepam;
(hm) Oxazepam;

(hr) Oxazolam;

(j) Paraldehyde;

(k) Pctrichloral;

(m) Phenobarbital;
(md) Pinazepam;
(mg) Prazepam;
(mm) Quazepam,;

(n) Temazepam;

(ng) Tetrazepam,
(nm) Triazolam;

(o) Zaleplon;

(p) Zolpidem.

(2m) STiMuLAaNTS  Any material, compound, mixture, or

preparation which contains any quantity of any of the following
substances having a stimulant effect on the central nervous sys-
tem, including any of their salts, isomers and salts of isomers that
are theoretically possible within the specific chemical designa-
tion:

(a) Diethylpropion.
(ad) Cathine.
(ag) ™, M-dimethyi- 1 2—diphenylethylamine, commonly

known as “SPA”.

(ak) Ephedrine, if ephedrine is the only active medicinal ingre-

dient or if there are only therapeutically insignificant quantities of
another active medicinal ingredient.

(ar) Fencamfamine.




(at) Fenproporex.
(bm) Mazindol.
(br) Mefenorex.
(bu) Modafinil.

(c) Pcmolinc, including its organometallic complexes and che-
lates.

(d) Phentermine.
(e) Pipradrol.
(f) Sibutramine.

(3) NARCOTIC DRUGS CONTAINING NONNARCOTIC ACTIVE
MEDICINAL IMGREDIENTE. Any compound, mixture or preparation
containing any of the following narcotic drugs or their salts, iso-
mers or salts of isomers, in limited quantities as set forth below,
calculated as the free anhydrous base or alkaloid, which also con-
tains one or more nonnarcotic, active medicinal ingredients in suf-
ficient proportion to confer upon the compound, mixture or prepa-
ration valuable medicinal qualities other than those possessed by
the narcotic drug alone:

(@ Not more than 1.0 milligrams of difenoxin and not less than
25 micrograms of atropine sulfate per dosage unit.

(4) OTHER SUBSTANCES. Any material, compound, mixture or
preparation which contains any quantity of any of the following
substances or their salts:

(@) Dextropropoxypbeue {Alpha—|+4—dimsthytaminoe-1,
2—diphenyl-3-methyl-2—propionoxybutane).

(am) Fenfluramine, including any of its isomers and salts of
isomers.

(b) Pentazocine, including any of its isomers and salts of iso-
mers.

(c) Butorphanol, including any of its isomers and salts of iso-
mers.

(5) ExcepTioNs. The controlled substances board may except
by rule any compound, mixture or preparation containing any
depressant substance included in sub. (2) from the application of
all or any part of this chapter if the compound, mixture or prepara-
tion contains one or more active medicinal ingredients not having
a depressant effect on the central nervous system, and if the
admixtures are in combinations, quantity, proportion or con-
centration that vitiate the potential for abuse of the substances
which have a depressant effect on the central nervous system.

History: 1971 ¢.219; 1979 ¢. 32; 1981 2k s& Tdm. ] w 52,058 215, 219,
2.21; 1993a. 468; 1995 a. 448 ss. 203 to 220,478,479; Stats. 1995 5. 961.20; CSB
2.24,2.25,2.28,

NOTE: See 1979-80 Statutes and 1993-94 Statutes for notes on actions by
controlled substances board under s. 161.11(1), 1993 Stats.

961.21 ScheduleV tests. (Im) The controlled substances
board shall add a substance to schedule V upon finding that:

(a) The substance has low potential for abuse relative to the
controlled substances included in schedule TV;

(b) The substance has currently accepted medical use in treat-
ment in the United States; and

(c) The substance has limited physical dependence or psycho-
logical dependence liability relative to the controlled substances
included in schcdule TV.

(2m) The controlled substances board may add a substance to
schcdule V without making the findings required by sub. (Im) if
the substance is controlled under schedule V of 21 USC 811 (c)
by a federal agency as the result of an international treaty, conven-
tion or protocol.

History: 1971 c. 219; 1995a. 448 ss. 221, 222,480; Stats. 1995 s, 961.21.

961.22 Schedule V. Unless specifically excepted by state or
federal law or regulation or more specifically included in another
schedule, the following controlled substances are listed in sched-
uleVv:

{1m) NARcoTIC DRUGS. Any material, compound, mixhire or
preparation containing any quantity of any of the following sub-

stances, including any of their salts, isomers and salts of isomers
that are theoretically possible within the specific chemical desig-
nation:

(a) Buprenorphine.

(2) NARCOTIC DRUGS CONTAINING NONNARCOTIC ACTIVE
MEDICIMAL INGREDIENTS. Any compound, mixture or preparation
containing any of the following narcotic drugs or their salts, iso-
mers or salts of isomers, in limited quantities as set forth below,
calculated as the free anhydrous base or alkaloid, which also con-
tains one or more nonnarcotic, active medicinal ingredients in suf-
ficient proportion to confer upon the compound, mixture or prepa-
ration, valuable medicinal qualities other than those possessed by
the narcotic drug alone:

(@) Not more than 200 milligrams of codeine per 100milliliters
or per 100grams.

(b) Not more than 100 milligrams of dihydrocodeine per 100
milliliters or per 100 grams.

(c) Not more than 100 milligrams of ethylmorphine per 100
milliliters or per 100 grams.

(d) Not more than 2.5 milligrams of diphenoxylate and not less
than 25 micrograms of atropine sulfate per dosage unit.

(e) Not more than 100 milligrams of opium per 100 milliliters
or per 100 grams.

(f) Not more than 0.5 milligrams of difenoxin and not less than
25 micrograms of atropine sulfate per dosage unit.

(3) STIMULANTS. Any material, compound, mixture or prepa-
ration which contains any quantity of any of the following sub-
stances having a stimulant effect on the central nervous system,
including any of their salts, isomers and salts of isomers that are
theoretically possible within the specific chemical designation:

(a) Pyrovalerone.

History: 1971 ¢.219; 1981 ¢. 206; CSB 2.15; 1985a. 135; CSB 2.17; 1995 a.448
SS. 223 t0 227,481; Stats. 1995s. 961.22.

961.23 Dispensing of scheduleV substances. The dis-
pensing of schedule V substances is subject to the following con-
ditions:

(1) That they be dispensed and sold in good faith as a medi-
cine, and not for the purpose of evading this chapter.

(2) That they be sold at retail only by a registered pharmacist
when sold in a retail establishment.

(3) That, when sold in a retail establishment, they bear the
name and address of the establishment on the immediate container
of said preparation.

(4) That any person purchasing such a substance at the time of
purchase present to the seller that person’s correct name and
address. The seller shall record the name and address and the
name and quantity of the product sold. The purchaser and the
seller shall sign the record of this transaction. The giving of a false
name or false address by the purchaser shall be prima facie evi-
dence of a violation of s. 961.43 (1) (a).

(5) That no person may purchase more than 8 ounces of a
product containing opium or more than 4 ounces of a product con-
taining any other schedule V substance within a 48—hour period
without the authorization of a physician, dentist or veterinarian
nor may more than 8 ounces of a product containing opium or
more than 4 ounces of a product containing any other schedule V
substance be in the possession of any person other than a physi-
cian, dentist, veterinarian or pharmacist at any time without the
authorization of a physician, dentist or veterinarian.

History: 1971c.219; 1973¢. 12 s. 37; 1981 c. 206; 1993 a. 482; 1995a. 448 s.
228; Stats, 1995 s. 961.23.

961.24 Publishing of updated schedules. The controlled
substances board shall publish updated schedules annually. The
failure of the controlled substances board to publish an updated
schedule under this section is not a defense in any administrative
orjudicial proceeding under this chapter.

History: 1971 c. 219; 1993a. 213; 1995a. 448 s. 229; Stats. 1995s. 961.24.
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961.25 Controlled substance analog treated as a
schedule I substance. A controlled substance analog, to the
extent it is intended for human consumption, shall be treated, for
the purposes of this chapter, as a substance included in schedule
I, unless a different treatment is specifically provided. No later
than 60 days after the commencement of a prosecution concerning
a controlled substancc analog, the district attorney shall provide
the controlled substances board with information relevant to
emergency scheduling under s. 961,11 (4m). After a final deter-
mination by the controlled substances board that the controlled
substance analog should not be scheduled, no prosecution relating
to that substancc as a controlled substance analog may be com-
menccd or continued.
History: 1995 a.448.

SUBCHAPTERIII

REGULATION OF MANUFACTURE, DISTRIBUTION AND
DISPENSING OF CONTROLLED SUBSTANCES

961.31 Rules. The pharmacy examining board may promul-
gate rules relating to the manufacture, distribution and dispensing
of controlled substances within this state.

History: 1971c. 219; 1995a. 448 s. 231; Stats. 1995s, 961.31.
CrossReference: See also ch. Phar 8, Wis. adm. code.

961.32 Possession authorization. (1) Persons registered
under federal law to manufacture, distribute, dispense or conduct
research with controlled substances may possess, manufacture,
distribute, dispense or conduct research with those substances in
this state to the extent authorized by their federal registration and
in conformity with the other provisions of this chapter.

(2) The following persons need not be registered under federal
law to lawfully possess controlled substances in this state:

(a) An agent or employee of any registered manufacturer, dis-
tributor or dispenser of any controlled substance if the agent or
employee is acting in the usual course of the agent’s or employee’s
business or employment;

(b) A common or contract carrier or warehouse keeper, or an
employee thereof, whose possession of any controlled substance
is in the usual course of business or employment;

(c) An ultimate user or a person in possession of any controlled
substance pursuant to a lawful order of a practitioner or in lawful
possession of a schedule V substance.

(d) Any person exempted under federal law, or for whom fed-
eral registration requirements have been waived.

History: 1971c.219,336; 1983a. 500 s. 43; 1993a. 482; 1995a. 448 5. 232; Stts.
1995s. 961.32.

A doctor or dentist who dispensesdrugs to a patient within the course of profes-
sional practice is not subjectto criminal liability. State v. Townsend, 107 Wis. 2d 24,
318 N.W.2d 361 (1982).

961.335 Special use authorization. (1) Upon application
the controlled substances board may issue a permit authorizing a
person to manufacture, obtain, possess, use, administer or dis-
pense a controlled substance for purposes of scientific research,
instructional activities, chemical analysis or other special uses,
without restriction because of enumeration. No person shall
engage in any such activity without a permit issued under this sec-
tion, except that an individual may be designated and authorized
to receive the permit for a college or university department,
research unit or similar administrative organizational unit and stu-
dents, laboratory technicians, research specialists or chemical
analysts under his or her supervision may be permitted possession
and use of controlled substances for these purposes without
obtaining an individual permit.

(2) A permit issued under this section shall be valid for one
year from the date of issue.

(3) The fee for a permit under this section shall be an amount
determined by the controlled substances board but shall not
exceed $25. No fee may be charged for permits issued to
employees of state agencies or institutions.

(4) Permits issued under this section shall be effective only for
and shall specify: .

(a) The name and address of the permittee.

(b) The nature of the project authorized by the permit.

(c) The controlled substancesto be used in the project, by name
if included in schedule I, and by name or schedule if included in
any other schedule.

(d) Whether dispensing to human subjects is authorized.

(5) A permit shall be effective only for the person, substances
and project specified on its face and for additional projects which
derive directly from the stated project. Upon application, a valid
permit may be amended to add a further activity or to add further
substances or schedules to the project permitted thereunder. The
fee for such amendment shall be determined by the controlled sub-
stances board but shall not exceed $5.

(6) Persons who possess a valid permit issued under this sec-
tion are exempt from state prosecution for possession and dis-
tribution of controlled substances to the extent of the authoriza-
tion.

(7) The controlled substances board may authorize persons
engaged in research on the use and effects of controlled sub-
stances to withhold the names and other identifying characteris-
tics of individuals who are the subjects of research. Persons who
obtain this authorization are not compelled in any civil, criminal,
administrative, legislative or other proceeding to identify or to
identify to the board the individuals who are the subjects of
research for which the authorization was obtained.

(8) The controlled substances board may promulgate rules
relating to the granting of special use permits including, but not
limited to, requirements for the keeping and disclosure of records
other than those that may be withheld under sub. (7), submissions
of protocols, filing of applications and suspension or revocation
of permits.

(9) The controlled substances board may suspend or revoke a
permit upon a finding that there is a violation of the rules of the
board.

History: 1971c¢.219; 1975 c. 110,199;1977c. 26; 1995a. 448 5. 233; St&ts. 1995
s. 961.335.

961.34 Controlled substances therapeutic research.
Upon the request of any practitioner, the controlled substances
board shall aid the practitioner in applying for and processing an
investigational drug permit for marijuana under 21 USC 355 (i).
If the federal food and drug administration issues an investiga-
tional drug permit, the controlled substances board shall approve
which pharmacies can distribute the marijuana to patients upon
written prescription. Only pharmacies located within hospitals
are eligible to receive the marijuana for distribution. The con-
trolled substances board shall also approve which practitioners
can write prescriptions for the marijuana.

History: 1981c. 193; 1983a. 189s. 329 (18); 1985a. 146s. 8; 1995a. 448 ss.
16 to 19; Stats. 1995s. 961.34.

961.36 Controlled substances board duties relating to
diversion control and prevention, compliance with con-
trolled substances law and advice and assistance.
(1) The controlled substances board shall regularly prepare and
make available to state regulatory, licensing and law enforcement
agencies descriptive and analytic reports on the potential for
diversion and actual patterns and trends of distribution, diversion
and abuse within the state of certain controlled substances the
board selects that are listedin s. 961.16, 961.18, 961.20 or 961.22.

(1m} At the request of the department of regulation and
licensing or a board, examining board or affiliated credentialing
board in the department of regulation and licensing, the controlled
substances hoard shall provide advice and assistance in matters
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related to the controlled substances law to ilsz department or to the
board, examining board or affiliated credentialing board in the
department making the request for advice or assistance.

(2) The controlled substances board shall enter into written
agreements with local, state and federal agencies to improve the
identification of sources of diversion and to improve enforcement
of and compliance with this chapter and other laws and regula-
tions pertaining to unlawful conduct involving controlled sub-
stances. An agreement must specify the roles and responsibilities
of each agency that has information or authority to identify, pre-
vent or control drug diversion and drug abuse. The board shall
convene periodic meetings to coordinate a state diversion preven-
tion and control program. The board shall assist and promote
cooperation and exchange of information among agencies and
with other states and the federal government.

(3) The controlled substances board shall evaluate the out-
come of its program under this section and shall annually submit
a report to the chief clerk of each house of the legislature, for dis-
tribution to the legislature under s. 13.172(3), on its findings with
respect to its effect on distribution and abuse of controlled sub-
stances, including recommendations for improving control and
prevention of the diversion of controlled substances.

History: 1981 c.200; 1987a 186; 1995a. 305 ss. 2, 3; 1995a 448 s. 234; Stats.
1995 5. 961.36; 1997 a. 35s. 339.

961.38 Prescriptions. (Ig) In this section, “medical treat-
ment” includes dispensing or administering a narcotic drug for
pain, including intractable pain.

{1r) Except when dispensed directly by a practitioner, other
than a pharmacy, to an ultimate user, no controlled substance
included in schedule 11 may be dispensed without the written pre-
scription of a practitioner.

(2) In emergency situations, as defined by rule of the phar-
macy examining board, schedule IT drugs may be dispensed upon
oral or electronic prescription of a practitioner, reduced promptly
to writing and filed by the pharmacy. Prescriptions shall be
retained in conformity with rules of the pharmacy examining
board promulgated under s. 961.31. No prescription for a sched-
ule 1I substance may be refilled.

(3) Except when dispensed directly by a practitioner, other
than a pharmacy, to an ultimate user, a controlled substance
included in schedule IIf or IV, which is a prescription drug, shall
not be dispensed without a written, oral or electronic prescription
of a practitioner. The prescription shall not be filled or refilled
except as designated on the prescription and in any case not more
than 6 months after the date thereof, nor may it be refilled more
than 5 times, unless renewed by the practitioner.

(4) A substance included in schedule V may be distributed or
dispensed only for a medical purpose, including medical treat-
ment or authorized research.

(4g) A practitioner may dispense or deliver a controlled sub-
stance to or for an individual or animal only for medical treatment
or authorized research in the ordinary course of that practitioner’s
profession.

(4r} A pharmacist is immune from any civil or criminal liabil-
ity and from discipline under s. 450.10 for any act taken by the
pharmacist in reliance on a reasonable belief that an order purport-
ing to be a prescription was issued by a practitioner in the usual
course of professional treatment or in authorized research.

(5) No practitioner shall prescribe, orally, electronically or in
writing, or take without a prescription a controlled substance
included in schedule I, I, I1T or IV for the practitioner’s own per-

sonal use.

History: 1971 c.219; 1975c¢. 190,421; 1977c. 203; 1995 a. 448 ss. 235 to 240,
483 to 485; Stats. 1995 5. 961.38; 1997 a 27.

961.39 Limitationson optometrists. An optometrist who
is certified under s. 449.18:

(1 May not prescribe or administer a controlled substance
included in scheduleI or I1.

(2) May prescribe or administer only those controlled sub-
stances included in schedules 11, IV and V that are permitted for
prescription or administration under the rules promulgated under
s. 449.18 (8).

(3) Shall include with each prescription order all of the follow-
ing:
(a) A statement that he or she is certified under s. 449.18.

(b) The indicated use of the controlled substance included in
schedule 111, 1V or V so prescribed.

(4) May not dispense other than by prescribing or administer-
ing.

gistory: 1989 a 31: 1995 a. 448 s 241, Stats. 19955 961.39.

961.395 Limitation on advanced practice nurses.
(1) An advanced practice nurse who is certified under s. 441.16
may prescribe controlled substances only as permitted by the rules
promulgated under s. 441.16 (3).

(2) An advanced practice nurse certified under s. 441.16 shall
include with each prescription order the advanced practice nurse
prescriber certification number issued to him or her by the board
of nursing.

(3) An advanced practice nurse certified under s.441.16 may
dispense a controlled substance only by prescribing or administer-
ing the controlled substance or as otherwise permitted by the rules
promulgated under s.441.16 (3).

History: 1995 a 448

SUBCHAPTER IV

OFFENSES AND PENALTIES

961.41 Prohibited acts A—penalties. (1) MANUFAC-
TURE, DISTRIBUTION OR DELIVERY. EXxcept as authorized by this
chapter, it is unlawful for any person to manufacture, distribute or
deliver a controlled substance or controlled substance analog.
Any person who violates this subsection is subject to the follow-
ing penalties:

(a) Schedule | and /T narcotic drugs generally. Except as pro-
vided in par. (d), if a person violates this subsection with respect
to a controlled substance included in schedule I or I which is a
narcotic drug, or a controlled substance analog of a controlled sub-
stance included in schedule I or If which is a narcotic drug, the per-
son is guilty of a Class E felony.

(b) Schedulel, 11, and {if nonnarcotic drugs generally. Except
as provided in pars. (cm) and (e) to (hm), if a person violates this
subsection with respect to any other controlled substance included
in schedule I, I1, or II1, or a controlled substance analog of any
other controlled substance included in schedule I or If, the person
is guilty of a Class H felony.

(cm) Cocaine and cocainebase. If the person violates this sub-
section with respect to cocaine or cocaine base, or a controlled
substance analog of cocaine or cocaine base, and the amount
manufactured, distributed, or delivered is:

1g. One gram or less, the person is guilty of a Class G felony.

1r. More than one gram but not more than 5 grams, the person
is guilty of a Class F felony.

2. More than 5 grams but not more than 15 grams, the person
is guilty of a Class E felony.

3. More than 15 grams but not more than 40 grams, the person
is guilty of a Class D felony.

4. More than 40 grams, the person is guilty of a Class C felony.

(d) Heroin. If the person violates this subsection with respect
to heroin or a controlled substance analog of heroin and the
amount manufactured, distributed or delivered is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10grams, the person
is guilty of a Class E felony.
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3. More than 10 grams but not more than 50 grams, the pcrson
is guilty of a Class D felony.

4. More than 50 grams, the pcrson is guilty of a Class C felony.

(e) Phencypclidine, amphetamine, methamphetamine, and
methcathinone. |fthe pcrson violates this subsection with respect
to phencyclidine, amphetamine, methamphetamine, or methca-
thinone, or a controlled substance analog of phencyclidine,
amphetamine, methamphetamine, or methcathinone, and the
amount manufactured, distributed, or delivered is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10 grams, the person
is guilty of a Class E felony.

3. More than 10 grams but not more than 50 grams, the person
is guilty of a Class D felony.

4. More than 50 grams, the person is guilty of a Class C felony.

(f) Lysergic acid diethylamide. If the person violates this sub-
section with respect to lysergic acid diethylamide or a controlled
substance analog of lysergic acid diethylamide and the amount
manufactured, distributed, or delivered is:

1. One gram or less, the person is guilty of a Class G felony.

2. More than one gram but not more than 5 grams, the person
is guilty of a Class F felony.

3. More than 5 grams, the person is guilty of a Class E felony.

(9) Psilocin and psilocybin. 1f the person violates this subsec-
tion with respect to psilocin or psilocybin, or a controlled sub-
stance analog of psilocin or psilocybin, and the amount manufac-
tured, distributed or delivered is:

1. One hundred grams or less, the person is guilty of a Class
G felony.

2. More than 100 grams but not more than 500 grams, the per-
son is guilty of a Class F felony.

3. More than 500 grams, the person is guilty of a Class E fel-
ony.

(h) Tetrahydrocannabinols. |f the person violates this subsec-
tion with respect to tetrahydrocannabinols, included under s.
961.14 (4) (1), or a controlled substance analog of tetrahydrocan-
nabinols, and the amount manufactured, distributed or delivered
is:

1. Two hundred grams or less, or 4 or fewer plants containing
tetrahydrocannabinols: the person is guilty of a Class | felony.

2. More than 200 grams but not more than 1,000 grams, or
more than 4 plants containing tetrahydrocannabinols but not more
than 20 plants containing tetrahydrocannabinols, the person is
guilty of a Class H felony.

3. More than 1,000grams but not more than 2,500 grams, or
more than 20 plants containing tetrahydrocannabinols but not
more than 50 plants containing tetrahydrocannabinols, the person
is guilty of a Class G felony.

4. More than 2,500 grams but not more than 10,000grams,
or more than 50 plants containing tetrahydrocannabinols but not
more than 200 plants containing tetrahydrocannabinols, the per-
son is guilty of a Class F felony.

5. More than 10,000grams, or more than 200 plants contain-
ing tetrahydrocannabinols, the person is guilty of a Class E felony.

(hm) Certainother schedule | controlled substances and keta-
mine. If the person violates this subsection with respect to
gamma-hydroxybutyric acid, gamma-butyrolactone,
3 4-methylenedioxymethamphetamine, & brome—2,5-dime-
thoxy—beta— phenylethylamine,  4-methylthioamphetamine,
ketamine, or a controlled substance analog of gamma-hydroxy-
butyric acid, gamma-butyrolactone, 3,4-methylenedioxyme-
thamphetamine, 4 hrome—2 S-dimethpay-beta-phenylethyla
mine, or 4-methylthioamphetamine and the amount
manufactured, distributed, or delivered is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10 grams, the person
is guilty of a Class E felony.

3. More than 10grams but not more than 50 grams, the person
is guilty of a Class D felony.

4. More than 50 grams, the person is guilty of a Class C felony.

(i) Schedule 7¥ drugs generaily. Except as provided in par.
(im), if a person violates this subsection with respect to a sub-
stance included in schedule IV, the person is guilty of a Class H
felony.

(im) Flunitrazepam. 1f a person violates this subsection with
respect to flunitrazepam and the amount manufactured, distrib-
uted, or delivered is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10 grams, the person
is guilty of a Class E felony.

3. More than 10 grams but not more than 50 grams, the person
is guilty of a Class D felony.
4. More than 50 grams, the person is guilty of a Class C felony.
(j) Schedule Vdrugs. If aperson violates this subsection with
respect to a substance included in schedule V, the person is guilty
of a Class | felony.

{1m) POSSESSION WITH INTENT TO MANUFACTURE, DISTRIBUTE
ORDELIVER Except as authorized by this chapter, it is unlawful for
any person to possess, with intent to manufacture, distribute or
deliver, a controlled substance or a controlled substance analog.
Intent under this subsection may be demonstrated by, without lim-
itation because of enumeration, evidence of the quantity and mon-
etary value of the substances possessed, the possession of
manufacturing implements or paraphernalia, and the activities or
statements of the person in possession of the controlled substance
or a controlled substance analog prior to and after the alleged
violation. Any person who violates this subsection is subject to
the following penalties:

(a) Schedule | and /7 narcotic drugs generally. Except as pro-
vided in par. (d), if a person violates thi= subsection with respect
to a controlled substance included in schedule | or 1l which is a
narcotic drug or a controlled substance analog of a controlled sub-
stance included in schedule 1or 1I which is a narcotic drug, the per-
son is guilty of a Class E felony.

(b) Schedule 1, IT, and I f fnonnarcotic drugs generally. Except
as provided in pars. (cm) and (e) to (hm), if a person violates this
subsection with respect to any other controlled substance included
in schedule I, I1, or I, or a controlled substance analog of any
other controlled substance included in schedule I or TI, the person
is guilty of a Class H felony.

(cm) Cocaine and cocaine base. If a person violates this sub-
section with respect to cocaine or cocaine base, or a controlled
substance analog of cocaine or cocaine base, and the amount pos-
sessed, with intent to manufacture, distribute or deliver, is:

Ig. Onegram or less, the person is guilty of a Class G felony.

1Ir. More than one gram but not more than 5 grams, the person
is guilty of a Class F felony.

2. More than 5 grams but not more than 15grams, the person
is guilty of a Class E felony.

3. More than 15 grams but not more than 40 grams, the person
is guilty of a Class D felony.

4. More than 40 grams, the person is guilty of a Class C felony.

(d) Heroin. Ifa person violates this subsection with respect to
heroin or a controlled substance analog of heroin and the amount
possessed, with intent to manufacture, distribute or deliver, is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10 grams, the person
is guilty of a Class E felony.

3. More than 10grams but not more than 50 grams, the person
is guilty of a Class D felony.

4. More than 50 grams, the person is guilty of a Class C felony.

(e) Phencyclidine, amphetamine, methamphetamine, and
methcathinone. [If a person violates this subsection with respect
to phencyclidine, amphetamine, methamphetamine, or methca-
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thinone, or a controlled substance analog of phcncyclidinc,
amphetamine, methamphetamine, or mcthcathinone, and the
amount possessed. with intent to manufacture. distribute, or
deliver, is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10 grams, the person
is guilty of a Class E felony.

3. More than 10 grams but not more than 50 grams, the person
is guilty of a Class D felony.

4. More than 50grams, the person isguilty of a Class C felony.

(f) Lysergic acid diethylamide. If a person violates this subsec-
tion with respect to lysergic acid diethylamide or a controlled sub-
stance analog of lysergic acid diethylamide and the amount pos-
sessed, with intent to manufacture, distribute or deliver, is:

1. One gram or less, the person is guilty of a Class G felony.

2. Morc than one gram but not more than 5 grams, the person
is guilty of a Class F felony.

3. More than 5 grams, the person is guilty of a Class E felony.

(g) Psilocin and psilocybin. If a person violates this subsection
with respect to psilocin or psilocybin, or a controlled substance
analog of psilocin or psilocybin, and the amount possessed, with
intent to manufacture, distribute or deliver, is:

1. One hundred grams or less, the person is guilty of a Class
G felony.

2. More than 100grams but not more than 500 grams, the per-
son is guilty of a Class F felony.

3. More than 500 grams, the person is guilty of a Class E fel-
ony.

(h) Tetrahydrocannabinols. 1 a person violates this subsec-
tion with respect to tetrahydrocannabinols, included under s.
961.14 (4) (t), or a controlled substance analog of tetrahydrocan-
nabinols, and the amount possessed, with intent to manufacture,
distribute, or deliver, is:

1. Two hundred grams or less, or 4 or fewer plants containing
tetrahydrocannabinols, the person is guilty of a Class | felony.

2. More than 200 grams but not more than 1,000grams, or
more than 4 plants containing tetrahydrocannabinols but not more
than 20 plants containing tetrahydrocannabinols, the person is
guilty of a Class H felony.

3. More than 1,000grams but not more than 2,500 grams, or
more than 20 plants containing tetrahydrocannabinols but not
more than 50 plants containing tetrahydrocannabinols, the person
is guilty of a Class G felony.

4. More than 2,500 grams but not more than 10,000grams,
or more than SO plants containing tetrahydrocannabinols but not
more than 200 plants containing tetrahydrocannabinols, the per-
son is guilty of a Class F felony.

5. More than 10,000 grams. or more than 200 plants contain-
ing tetrahydrocannabinols, the person is guilty of a Class E felony.

(hm) Certainother schedule I controlled substances and keta-
mine. If the pcrson violates this subsection with respect to
gamma -hydroxybutyric acid, gamma-butyrolactone,
3,4-methylenedioxymethamphetamine 4—bronio-2,s—dime-
thoxy—beta—phenylethylamine,4—methylthioamphetamine, keta-
mine, or a controlled substance analog of gamma-—hydroxybutyric
acid, gamma-butyrolactone, 3,4-methylenedioxymethampheta-
mine  &-hromo-2 S-dimethoxy—beta—pheny lethylamine,  or
4-methylthioamphetamine is subject to the following penalties if
the amount possessed, with intent to manufacture, distribute, or
deliver is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10 grams, the person
is guilty of a Class E felony.

3. More than 10grams but not more than SO grams. the person
is guilty of a Class D felony.

4. More than 50 grams, the person is guilty of a Class C felony.

(i) Schedule IV drugs generally. Except as provided in par.
(im), if a person violates this subsection with respect to a sub-
stance included in schedule TV, the person is guilty of a Class H
felony.

(im) Flunitrazepam. 1f aperson violates this subsection with
respect to flunitrazepam and the amount possessed, with intent to
manufacture, distribute, or deliver, is:

1. Three grams or less, the person is guilty of a Class F felony.

2. More than 3 grams but not more than 10grams, the person
is guilty of a Class E felony.

3. Morethan 10gramsbut not more than 50 grams, the person
is guilty of a Class D felony.

4. More than SO grams, the person is guilty of a Class C felony.

i) Schedule ¥ drugs. 1f aperson violates this subsection with
respect to a substance included in schedule V, the person is guilty
of a Class | felony.

(In) PirERIDINE POSSESSION. (2) NO person may possess any
quantity of piperidine or its salts with the intent to use the piperi-
dine or its salts to manufacture a controlled substance or con-
trolled substance analog in violation of this chapter.

(b) No person may possess any quantity of piperidine or its
salts if he or she knows or has reason to know that the piperidine
or its salts will be used to manufacture a controlled substance or
controlled substance analog in violation of this chapter.

(c) A person who violates par. (a) or (b) is guilty of a Class F
felony.

(1q) PENALTY RELATING TO TETRAIIYDROCANNABMOLS IN CER-
TAIN CASES. Under s. 961.49 (2), 1999 stats., and subs. (1) (h) and
(Im) (h), if different penalty provisions apply to a person depend-
ing on whether the weight of tetrahydrocannabinols or the number
of plants containing tetrahydrocannabinols is considered, the
greater penalty provision applies.

(1r) DETERMINING WEIGHT OF SUBSTANCE. In determining
amounts under s. 961.49 (2) (b), 1999 stats., and subs. (1) and
(1m), an amount includes the weight of cocaine, cocaine base, her-
oin, phencyclidine, lysergic acid diethylamide, psilocin, psilocy-
bin, amphetamine, methamphetamine, methcathinone or tetrahy-
drocannabinols or any controlled substance analog of any of these
substances together with any compound, mixture, diluent, plant
material or other substance mixed or combined with the controlled
substance or controlled substance analog. Im addition, in deter-
mining amounts under subs. (1) (h) and (Im) (h), the amount of
tetrahydrocannabinols means anything included under s. 961.14
(4) (t) and includes the weight of any marijuana.

(Ix) ConspiRACY. Any person who conspires, as specified in
s. 939.31, to commit a crime under sub. (1) (cm) to (h) or (Im)
(cm) to (h) is subject to the applicable penalties under sub. (1) (cm)
to (h) or (Im) (cm) to (h).

(2) COUNTERFEIT SUBSTANCES. EXxcept as authorized by this
chapter, it is unlawful for any person to create, manufacture, dis-
tribute, deliver or possess with intent to distribute or deliver, a
counterfeit substance. Any person who violates this subsection is
subject to the following penalties:

(a) Counterfeit schedule | and /I narcotic drugs. If a person
violates this subsection with respect to a counterfeit substance
included in schedule I or IT which is a narcotic drug, the person is
guilty of a Class E felony.

(b) Counterfeitschedule I, 77, 117, and IV drugs. Except as pro-
vided in pars. (bm) and (cm), if a person violates this subsection
with respect to any other counterfeit substance included in sched-
ule I, IL, 11, or IV, the person is guilty of a Class H felony.

(bm) A counterfeit substance that is a counterfeit of phencycli-
dine, methamphetamine, lysergic acid diethylamide, gamma-
hydroxybutyric acid, gamma-—butyrolactone, 3,4—methylene-
dioxymethamphetamine
4-bromo-2,5—dimethoxy-beta—phenylethyl- amine, 4-methyl-
thioamphetamine, or ketamine is punishable by the applicable
fine and imprisonment for manufacture, distribution, delivery, or
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possession with intent to manufacture, distribute, or deliver, of the
genuine controlled substance under sub. (1) or (Im).

(cm) Counterfeit flunitrazepam. A counterfeit substance
which is flunitrazepam, is punishable by the applicable fine and
imprisonment for manufacture, distribution, delivery, or posses-
sion with intent to manufacture, distribute, or deliver, of the genu-
ine controlled substance under sub. (1) or (Im).

(d) Counterfeit schedule Vdrugs. If aperson violates this sub-
section with respect to a counterfeit substance included in sched-
ule V, the person is guilty of a Class | felony.

{3g) Possession. NO person may possess or attempt to pos-
sess a controlled substance or a controlled substance analog unless
the person obtains the substance or the analog directly from, or
pursuant to a valid prescription or order of, a practitioner who is
acting in the course of his or her professional practice, or unless
the person is otherwise authorized by this chapter to possess the
substancc or the analog. Any person who violates this subsection
is subject to the following penalties:

(am) Schedule I and 77 narcotic drugs. If a person possesses
a controlled substance included in schedule I or T which is a nar-
cotic drug, or possesses a controlled substance analog of a con-
trolled substance included in schedule I or II which is a narcotic
drug, the person is guilty of a Class | felony.

(b) Other drugs generally. Except as provided in pars. (c), (d),
(e) and iFy, if the person possesses or attempts to possess a con-
trolled substance or controlled substance analog, other than a con-
trolled substance included in schedule 1 or 1 that is a narcotic drug
or a controlled substance analog of a controlled substance
included in schedule I or II that is a narcotic drug, the person is
guilty of a misdemeanor, punishable under s. 939.61.

(c) Cocaineand cocaine base. If aperson possess or attempts
to possess cocaine or cocaine base, or a controlled substance ana-
log of cocaine or cocaine base, the person shall be fined not more
than $5,000 and may be imprisoned for not more than one year in
the countyjail upon a first conviction and is guilty of a Class | fel-
ony for a 2nd or subsequent offense. For purposes of this para-
graph, an offense is considered a 2nd or subsequent offense if,
prior to the offender’s conviction of the offense, the offender has
at any time been convicted of any felony or misdemeanor under
this chapter or under any statute of the United States or of any state
relating to controlled substances, controlled substance analogs,
narcotic drugs, marijuana, or depressant, stimulant, or hallucino-
genic drugs.

(d) Certain hallucinogenic and stimulant drugs. If a person
possesses or attempts to possess lysergic acid diethylamide, phen-
cyclidine, amphetamine, methamphetamine, mcthcathinone, psi-
locin or psilocybin, or a controlled substance analog of lysergic
acid diethylamide, phencyclidine, amphetamine, methamphet-
amine, mcthcathinone, psilocin or psilocybin, the person may be
fined not more than $5,000 or imprisoned for not more than one
year in the county jail or both upon a first conviction and is guilty
of a Class | felony for a 2nd or subsequent offense. For purposes
of this paragraph, an offense is considered a 2nd or subsequent
offense if, prior to the offender’s conviction of the offense, the
offender has at any time been convicted of any felony or misde-
meanor under this chapter or under any statute of the United States
or of any state relating to controlled substances, controlled sub-
stance analogs, narcotic drugs, marijuana, or depressant, stimu-
lant, or hallucinogenic drugs.

(e) Tetrahydrocannabinols. If a person possesses or attempts
to possess tetrahydrocannabinols included under s. 961.14 (4) (t),
or a controlled substance analog of tctrahydrocannabinols, the
person may be lined not more than $1,000 or imprisoned for not
more than 6 months or both upon a first conviction and is guilty
of a Class | felony for a 2nd or subsequent offense. For purposes
of this paragraph, an offense is considered a 2nd or subsequent
offense if, prior to the offender’s conviction of the offense, the
offender has at any time been convicted of any felony or misde-
meanor under this chapter or under any statute of the United States

or of any state relating to controlled substances, controlled sub-
stance analogs, narcotic drugs, marijuana, or depressant, stimu-
lant, or hallucinogenic drugs.

()  Gamma—hydroxybutyric acid, gamma—butyrolactone,
ketamine. or flunitrazepam. 1f a person possesses or attempts to
possess gamma-—hydroxybutyric acid, gamma-butyrolactone,
kctaniine or flunitrazepam, the person is guilty of a Class H felony.

(4) IMITATION CONTROLLED SUBSTANCES. (am) 1. No person
may knowingly distribute or deliver, attempt to distribute or
deliver or cause to be distributed or delivered a noncontrolled sub-
stance and expressly or impliedly represent any of the following
to the recipient:

a. That the substance is a controlled substance.

b. That the substance is of a nature, appearance or effect that
will allow the recipient to display, sell, distribute, deliver or use
the noncontrolled substance as a controlled substance, if the repre-
sentation is made under circumstances in which the person has
reasonable cause to believe that the noncontrolled substance will
be used or distributed for use as a controlled substance.

2. Proof of any of the following is prima facie evidence of a
representation specified in subd. 1. a. or b.:

a. The physical appearance of the finished product containing
the substance is substantially the same as that of a specific con-
trolled substance.

b. The substance is unpackaged or is packaged in a manner
normally used for the illegal delivery of a controlled substance.

c. The substance is not labeled in accordance with 21 USC
352 or 353.

d. The person distributing or delivering, attempting to distrib-
ute or deliver or causing distribution or delivery of the substance
to be made states to the recipient that the substance may be resold
at a price that substantially exceeds the value of the substance.

3. A person who violates this paragraph is guilty of a Class
| felony.

(bm) It is unlawful for any person to agree, consent or offer to
lawfully manufacture, deliver, distribute or dispense any con-
trolled substance to any person, or to offer, arrange or negotiate to
have any controlled substance unlawfully manufactured, deliv-
ered, distributed or dispensed, and then manufacture, deliver, dis-
tribute or dispense or offer, arrange or negotiate to have manufac-
hired, delivered, distributed or dispensed to any such person a
substance which is not a controlled substance. Any person who
violates this paragraph may be fined not more than $500 or
imprisoned for not more than 6 months or both.

(5) DrRUG ABUSE PROGRAM IMPROVEMENT SURCHARGE a?
When a court imposes a fine for a violation of this section, it shal
also impose a drug abuse program improvement surcharge in an
amount of 50% of the fine and penalty assessment imposed.

(b) The clerk of the courtshall collect and transmit the amount
to the county treasurer as provided in s.59.40 (2)(m). The county
treasurer shall then make payment to the state treasurer as pro-
vided in s.59.25 (3)ifi 2.

(c) All moneys collected from drug surcharges shall be depos-
ited by the state treasurer in and utilized in accordance with s.

20.435 (6) (gh).

History: 1971c. 219,307; 1973c. 12;1981 c. 90,314; 1985a. 328; 1987a. 339,
403; 1989a. 31, 56, 121; 1991 a. 39; 138;1993a.98, 118, 437, 482; 1995a 201; 1995
a. 448 ss. 243 t0 266,487 to 490; Stats. 1995 s. 961.41; 1997a. 220,283; 1999a. 21,
32, 48, 57, 2001 a. 16, 109.

An inference of intent could be drawn from possession of hashish with a street
value of $7,000 to $4,000 and opium with a street value of 520,000to $24,000. State
v. Trimbell, 64 Wis. 2d 379,219 N.W.2d 369 (1974).

No presumption of intent to deliveris raised by sub. (1m). The statute merely lists
evidence from which intent may be inferred. State ex rel. Bena v. Hon. John J. Cro-
setto. 73 Wis. 2d 261,243 N.W.2d 442 (1976).

Evidence ofa defendant’s possession of a pipe containing burnt residue of mari-
juana was insufficientto impute knowledgeto the defendant of possession of a con-
trolled substance. Kabat v. State. 76 Wis. 2d 224. 251 N.W.2d 38 (1977).

This section prohibits the act of manufacture, & defined in 161.01 (13) [now
961.01 (133]. Possession of a controlled substance created hy an accused is not
required For conviction. This section is not unconstitutionally vague. State ex rel.
Bell v. Columbia County Ct. 82 Wis. 2d 401,263 N.W.2d 162 (1978).
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A conviction under sub. (1im) was upheld when the defendant possessed /3 gram
of cocaine divided into 3 packages and evidence of defendant’s prior sales of other
drugs was admitted under s. 904.04 (2) as probative of intent to deliver the cocaine.
Peasley v. State, 83 Wis. 2d 224, 265 N.W.2d 506 (| 978).

Testimony that weapons were found at the accused’shome was admissible as part
of the chain of facts relevant to the accused’s intent to deliver heroin State v. Wedge-
worth. 100 Wis. 2d 514, 302 N.W.2d 810 (1981).

Being a procuring agent of the buyer is not a valid defense to a charge under this
section. By facilitating a drug deal. the defendant was party to the crime. State v.
Hecht, 116 Wis. 2d 605,342 N.W.2d 721 (1984).

When police confiscateda large quantity of drugs from an empty home and the next
day searched the defendant upon his return to the bome, confiscating a small quantity
of the same drugs, the defendant’s conviction for the lesser--includedoffense of pos-
session and the greater offense of possession with intent to deliver did not violate
double jeopardy. State v. Stevens, 123 Wis. 2d 303,367 N.W.2d 788 (1985).

The defendant was properly convicted of attempted delivery of cocaine even
though a noncontrolled substance was delivered. Statev. Cooper, 127 Wis. 2d 429,
380 N.W.2d 383(Ct. App. 1985).

Possession is not a lesser included offense of manufacturing. State v. Peck, 143
Wis. 2d 624,422 N.W.2d 160(Ct. App. 1988).

Identification of a controlled substance can be established by circumstantial evi-
dence such as lay experience based on familiarity through prior use, trading, or law
enforcement. State v. Anderson, 176 Wis. 2d 196,N.W.2d (Ct. App. 1993).

A conspiracy under sub. (1x) must involve at least 2 people with each subject to
the same penalty for the conspiracy. If the buyer of drugs is guilty of misdemeanor
possession only, a felony conspiracy charge may not be brought against the buyer.
State v. Smith, 189 Wis. 2d 496,525 N.W.2d 264 (1995).

The state is not required to prove that a defendant knew the exact nature or precise
chemical name of a possessed controlled substance. The state must only prove that
the defendant knew or believed that the substance was a controlled substance. State
v. Sartin, 200 Wis, 2d 47,546 N.W.2d 449 (1996).

A delivery conspiracy under sub. (1x) requires an agreement between a buyer and
a sellerthat the buyer will deliver at least some of the controlled suhstance to a 3rd
party. State v. Cavallari, 214 Wis. 2d 42, 571 N.W.2d 176 (Ct. App. 1997).

Standing alone, the presence of drugs in someone’s system is insufficient to sup-
port a conviction for possession, hut it is circumstantial evidence of prior possession.
Evidence that the defendant was selling drugs is irrelevantto a charge of simple pos-
session. Evidence that the defendant had money but nojob does not have a tendency
to prc;ve possession. State v. Griffin, 220 Wis. 2d 371, 584 N.W.2d 127 (Ct. App.
1998

Double jeopardy was not violated when the defendant was convicted of separate
offenses under s. 161.31 [now 961.41] for simultaneous delivery of different con-
trolled substances. Leonard v. Warden, Dodge Correctional Inst. 631 F. Supp. 1403
(1986).

961.42 Prohibited acts B—penalties. (1) It is unlawful
for any person knowingly to keep or maintain any store, shop,
warehouse, dwelling, building, vehicle, boat, aircraft or other
structure or place, which is resorted to by persons using controlled
substances in violation of this chapter for the purpose of using
these substances, or which is used for manufacturing, keeping or
delivering them in violation of this chapter.

(2) Any person who violates this section is guilty of a Class 1

felony.
History: 1971 c. 219; 1995 a. 448 5, 267; Stats. 1995 5. 961.42; 1997 a. 283; 2001
a. 109.

“Keeping” a substance under sub. (1) means more than simple possession; it means
keeping for the purpose of warehousing or storage for ultimate manufacture or deliv-
ery. State v. Brooks, 124 Wis. 2d 349,369 N.W.2d 183 (Ct. App. 1985).

961.43 Prohibited acts C—penalties. (1) It is unlawful
for any person:
(a) To acquire or obtain possession of a controlled substance
by misrepresentation, fraud, forgery, deception or subterfuge;
(b) Without authorization, to make, distribute or possess any
punch, die, plate, stone or other thing designed to print, imprint or
reproduce the trademark, trade name or other identifying mark,
imprint or device of another or any likenessof any of the foregoing
upon any drug or container or labeling thereof so as:
1. To make a counterfeit substance; or
2. To duplicate substantially the physical appearance, form,
package or label of a controlled substance.
(2) Any person who violates this section is guilty of a Class H

felony.
History: 1971 c.219; 1981 c. 90; 1995a. 448 s. 268; Stats. 19955.961.43; 1997
a.283: 2001 a. 109.

961.435 Specific penalty. Any person who violates s.
961.38 (5) may be fined not more than $500 or imprisoned not
more than 30 days or both.

History: 1975c. 190; 1995a. 448 s. 269; Stats. 1995 5. 961.435.

961.437 Possession and disposal of waste from
manufacture of methamphetamine. (1) In this section:

(a) “Dispose of” means discharge, deposit, inject, dump, spill,
leak or place methamphetamine manufacturing waste into or on
any land or water in a manner that may permit the waste to be
emitted into the air, to be discharged into any waters of the state
or otherwise to enter the environment.

(b) “Intentionally” has the meaning given in s. 939.23 (3).

(c) “Methamphetamine manufacturing waste” means any
solid, semisolid, liquid or contained gaseous material or article
that results from or is produced by the manufacture of metham-
phetamine or a controlled substance analog of methamphetamine
in violation of this chapter.

(2) No person may do any of the following:

(@) Knowingly possess methamphetamine manufacturing
waste.

(b) Intentionally dispose of methamphetamine manufacturing
waste.

(3) Subsection (2) does not apply to a person who possesses
or disposes of methamphetamine manufacturing waste under all
of the following circumstances:

(a) The person is storing, treating or disposing of the metham-
phetamine manufacturing waste in compliance with chs. 287,289,
291 and 292 or the person has notified a law enforcement agency
of the existence of the methamphetamine manufacturing waste.

(b? The methamphetamine manufacturing waste had pre-
viously been possessed or disposed of by another person in viola-
tion of sub. (2).

(4) A person who violates sub. (2) is subject to the following
penalties:

(a) For a first offense, the person is guilty of a Class H felony.

(b) For a 2nd or subsequent offense, the person is guilty of a
Class F felony.

(5) Each day of a continuing violation of sub. (2) (a) or (b)

constitutes a separate offense.
History: 1999 a. 129; 2001 a. 109.

961.44 Penalties under other laws. Any penalty imposed
for violation of this chapter is in addition to, and not in lieu of, any
civil or administrative penalty or sanction otherwise authorized by
law.

History: 1971 c. 219; 1995a. 448 s. 271; Stats. 1995s. 961.44.

961.45 Barto prosecution. Ifaviolation of this chapter is
a violation of a federal law or the law of another state, a conviction
or acquittal under federal law or the law of another state for the
same act is a bar to prosecution In this state.

History: 1971c. 219; 1995 a. 448 5. 272; Stats. 1995s. 961.45.

Under this section, a “prosecution” is to be equated with a conviction or acquittal.
The date on which a sentence is imposed is not relevant to the determination of
whether a “prosecution” has occurred. State v. Petty, 201 Wis. 2d 337.548 N.W.2d
817 (1996).

This section bars a Wisconsin prosecution under ch. 961 for the same conduct on
which a prior federal conviction is based. The restriction is not limited to the same
crime as defined by its statutory elements. Statev. Hansen, 2001 WT 53,243 Wis. 328,
627 N.W. 2d 195.

961.455 Using a child for illegal drug distribution or
manufacturing purposes. (1) Any person who has attained
the age of 17years who knowingly solicits, hires, directs, employs
or uses a person who is under the age of 17years for the purpose
ofviolating s. 961.41 (1) is guilty of a Class F felony.

(2) The knowledge requirement under sub. (I) does not
require proof of knowledge of the age of the child. It is not a
defense to a prosecution under this section that the actor mistak-
enly believed that the person solicited, hired, directed, employed
or used under sub. (1) had attained the age of 18years, even if the
mistaken belief was reasonable.

(3) Solicitation under sub. (1) occurs in the manner described
under s. 939.30, but the penalties under sub. (1) apply instead of
the penalties under s. 939.30.
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(4) If the conduct described under sub. (1) results in a viola-
tion under s. 961.41 (1), the actor is subject to prosecution and
conviction undcr s. 961.41 (1) or this section or both.

History: 1989 a. 121;1991 a. 153;1995 a. 27; 1995 a. 448 ss. 273 to 275; Stats.
1995 5. 961.455; 1997 a. 283; 2001 a. 109.

961.46 Distributionto persons under age 18. Ifaperson
17 years of age or over violates s. 961.41 (1) by distributing or
delivering a controlled substance or a controlled substance analog
to a person 17 years of age or under who is at least 3 years his or
her junior, the applicable maximum term of imprisonment pre-
scribed under s. 961.41 (1) for the offensemay be increased by not
more than 5 years.

History: 1971 c.219; 1985a. 328; 1987a. 339: 1989 a. 121; 1993a. 98,118,490;
1995 a. 27: 1995 a. 448 ss. 276 to 279; Stats. 1995s. 961.46; 1999 a. 48.57; 2001 a.
109.

961.47 Conditional discharge for possession or
attempted possessionas first offense. (I) Whenever any
person who has not previously been convicted of any offense
under this chapter, or of any offense under any statute of the
United States or of any state or of any county ordinance relating
to controllcd substances or controlled substance analogs, narcotic
drugs, marijuana or stimulant, depressant or hallucinogenic
drugs, pleads guilty to or is found guilty of possession or
attempted possession of a controlled substance or controlled sub-
stance analog under s. 961.41 (3g) (b), the court, without entering
ajudgment of guilt and with the consent of the accused, may defer
further proceedings and place him or her on probation upon terms
and conditions. Upon violation of a term or condition, the court
may enter an adjudication of guilt and proceed as otherwise pro-
vided. Upon fulfillment of the terms and conditions, the court
shall discharge the person and dismiss the proceedings against
him or her. Discharge and dismissal under this section shall be
without adjudication of guilt and is not a conviction for purposes
of disqualifications or disabilities imposed by law upon convic-
tion of a crime, including the additional penalties imposed for 2nd
or subsequent convictions under s. 961.48. There may be only one
discharge and dismissal under this section with respect to any per-
son.

(2) Within 20 days after probation is granted under this sec-
tion, the clerk of court shall notify the department of justice of the
name of the individual granted probation and any other informa-
tion required by the department. This report shall be upon forms
provided by the department.

History: 1971 c.219; 1985 a. 29; 1989a. 121; 1991a 39; ¥ a. 448 s. 285; Jats.
19955.961.47.

A disposition ofprobation without entering ajudgment of guilt. was not appealable
because there was nojudgment. Ifa defendantdesires either a finaljudgment or order
in the nature of a final judgment for appeal purposes, he or she has only to withhold
consent. Statev. Ryback, 64 Wis. 2d 574.219 N.W.2d 263 (1974).

The referenceto 0. 161.41 (3) [now 961.41 (3g) (b)] in sub. (1) means that proceed-
ings may only be deferred for convictionsfor crimes encompassedby s. 161.41 (3)
[now961.41(3g) (b)]. State v. Boyer, 198 Wis. 2d 837. 543 N.W.2d 562 (Ct. App.
1995).

961.472 Assessment; certain possession ar
attempted possession offenses. (1) In this section, “facil-
ity” means an approved public treatment facility, as defined under
s.51.45 (2)(c).

(2) Except as provided in sub. (5), if a person pleads guilty or
is found guilty of possession or attempted possession of a con-
trolled substance or controlled substance analog under s. 961.41
(3g) (am), (<), or (d), the court shall order the person to comply
with an assessment of the person’s use of controlled substances.
The court’s order shall designate a facility that is operated by or
pursuant to a contract with the county department established
under s. 51.42 and that is certified by the department of health and
family services to provide assessment services to perform the
assessment and, if appropriate, to develop a proposed treatment
plan. The court shall notify the person that noncompliance with
the order limits the court’s ability to determine whether the treat-

ment option undcr S. 961.475 is appropriate. The court shall also
notify the person of the fee provisions under s. 46.03 (18) (fm).
(3) The facility shall submit an assessment report within 14
days to the court. At the request of the facility, the court may
extend the time period by not more than 20 additional workdays.
The assessment report may include a proposed treatment plan.

(4) The court shall consider the assessment report in determin-
ing whether the treatment option under s. 961.475 is appropriate.

(5) Ifthe court finds that a person under sub. (2) is already cov-
ered by or has recently completed an assessment under this section
or a substantially similar assessment, the court is not required to
make the order under sub. (2).

History: 1985a. 328; 1987a. 339; 1989 a. 121; 1993a. 118;1995a. 27 S. 9126
(19): 1995a. 448 5. 286; Stats. 1995s. 961.472: 1999 a. 48; 2001 a. 109,

961.475 Treatment option. Whenever any person pleads
guilty to or is found guilty of possession or attempted possession
of a controlled substance or controlled substance analog under s.
961.41 (3g), the court may, upon request of the person and with
the consent of a treatment facility with special inpatient or outpa-
tient programs for the treatment of drug dependent persons, allow
the person to enter the treatment programs voluntarily for pur-
poses of treatment and rehabilitation. Treatment shall be for the
period the treatment facility feels is necessary and required, but
shall not exceed the maximum sentence allowable unless the per-
son consents to the continued treatment. At the end of the neces-
sary and required treatment, with the consent of the court, the per-
son may be released from sentence. If treatment efforts are
ineffective or the person ceases to cooperate with treatment reha-
bilitation efforts, the person may be remanded to the court for
completion of sentencing.

History: 1971 c. 219,336; 1985 a. 328; 1987 a. 339; 1989 a. 121;1993 a. 118;
1995 a. 448 s. 287: Stats. 1995 5. 961.475.

961.48 Second or subsequentoffenses. (1) If aperson
is charged under sub. (2m) with a felony offense under this chapter
that is a 2nd or subsequent offense as provided under sub. (3) and
the person is convicted of that 2nd or subsequent offense, the max-
imum term of imprisonment for the offense may be increased as
follows:

(a) By not more than 6 years, if the offense is a Class C or D
felony.

(b) By not more than 4 years, if the offense isa Class E, F, G,
H, or | felony.

(2m) (a) Whenever a person charged with a felony offense
under this chapter may be subject to a conviction for a 2nd or sub-
sequent offense, he or she is not subject to an enhanced penalty
under sub. (1) unless any applicable prior convictions are alleged
in the complaint, indictment or information or in an amended
complaint, indictment or information that is filed under par. (b) 1.
A person is not subject to an enhanced penalty under sub. (1) for
an offense if an allegation of applicable prior convictions is with-
drawn by an amended complaint filed under par. (b) 2.

(b) Notwithstanding S. 971.29 (1), at any time before entry of
a guilty or no contest plea or the commencement of a trial, a dis-
trict attorney may file without leave of the court an amended com-
plaint, information or indictment that does any of the following:

1. Charges an offense as a 2nd or subsequent offense under
this chapter by alleging any applicable prior convictions.

2. Withdraws the charging of an offense as a 2nd or subse-
quent offense under this chapter by withdrawing an allegation of
applicable prior convictions.

(3) For purposes of this section, a felony offense under this
chapter is considered a 2nd or subsequent offense if, prior to the
offender’s conviction of the offense, the offender has at any time
been convicted of any felony or misdemeanor offense under this
chapter or under any statute of the United States or of any state
relating to controllcd substances or controlled substance analogs,
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narcotic drugs, marijuana or depressant, stimulant or hallucino-
genic drugs.
History: 1971c.219; 1985 a 328; 1987a. 339; 1989a. 121; 1993a. 98, 118, 482,

490; 1995 a. 402; 1995 a. 448 5. 288; Stats. 1995 5. 961.48; 1997 a. 35ss. 340,584;
1997 a. 220; 1999 a. 48; 2001 a. 109.

The trial court erred in imposinga 2nd sentence on a defendant convicted ofa 2nd
violation of 161.41 (1) {a)and 161.14(3) (k) !Inow 961.41 (1) (a) sral 961.14 (3) (k)]
While the repeater statute, 161.48 [now 961.4H]. allows imposition of a penalty not
exceeding twice that allowable for a 1st offense, it does not of itself create a crime
and cannot support a separate and independent sentence. Olson v. State. 69 Wis. 2d
605.230 N.w.2d 634.

For offensesunder.ch. 16} [now 9613, the court may apply this section or s. 930.62,
but not both. State v. Ray, 166 Wis. 2d 855. 481 N.W.2d 288 (Ct. App. 1992).

In sentencing a defendant when the maximum sentence is doubled under this sec-
tion, the court considers the same factorsit considers in all sentencing, includingprior
convictions. State v. Canadeo, 168 Wis. 2d 559.484 ®.W.1d 340 (Ct. App. 1992).

Sentencing under this section was improper when the defendant did not admita
prior conviction and the state did not offer proof of one. State v. Coolidge, 173 Wis.
2d 783, 496 N.W.2d 701 (Ct. App. 1993).

Sub. (4) sets forth a limitation on the 2nd or subsequent offense; the previous
offense may be any conviction under ch. 161 [now961]. State v. Robertson, 174 Wis.
2d 36,496 N.w.2d 221 (Ct. App. 1993).

This section is self-executing; a prosecutor may not prevent the imposition of the
sentences under this section by not charging the defendant as a repeater. State v.
Young, 180Wis. 2d 700,511 N.W.2d 309 (Ct. App. 1993). )

Conviction under this section for a second or subsequent offense does not require
proof of the prior offense at trial beyond a reasonabledoubt. State v. Miles, 221 .
2d 56,584 N.w.2d 704 (Ct. App. 1998).

A conviction for possessing drug paraphernalia under s. 961.573 qualifies as a
prior offense under sub. (3). State v. Moline, 229 Wis. 2d 38,598 N.W.2d 929 (Ct.
App. 1999).

961.49 Distribution of or possession with intent to
deliver a controlled substanceon or near certain places.
If any person violates s. 961.41 (1) (cm), (d), (e), (£, (g) or (h) by
delivering or distributing, or violates s. 961.41 (1m) (cm), (d), (e),
(), (g) or (h) by possessing with intent to deliver or distribute,
cocaine, cocaine base, heroin, phencyclidine, lysergic acid die-
thylamide, psilocin, psilocybin, amphetamine, methamphet-
amine, methcathinone or any form of tetrahydrocannabinols or a
controlled substance analog of any of these substances and the
delivery, distribution or possession takes place under any of the
following circumstances, the maximum term of imprisonment
prescribed by law for that crime may be increased by 5 years:

(1) While the person is in or on the premises of a scattered—site
public housing project.

(2) While the person is in or on or otherwise within 1,000 feet
of any of the following:

(a) A state, county, city, village or town park.

(b) Ajail or correctional facility.

(c) A multiunit public housing project.

(d) A swimming pool open to members of the public.
(e) Ayouth center or a community center.

(f) Any private or public school premises.

(9) A school bus, as defined in s. 340.01 (56).

(3 While the person is in or on the premises of an approved
treatment facility, as defined in s. 51.01 (2), that provides alcohol
and other drug abuse treatment.

(4) While the person is within 1,000feet of the premises of an
approved treatment facility, as defined in s. 51.01 (2), that pro-
vides alcohol and other drug abuse treatment, if the person knows
or should have known that he or she is within 1,000 feet of the
premises Of the facility or if the facility is readily recognizable as
a facility that provides alcohol and other drug abuse treatment.

History: 1985 a. 328; 1987 a. 332,339,403; 1989 a.31, 107, 121; 1991a 39: 1993
a. 87,98, 118,281,490,491; 1905 4 @48 . 269, 471 Smmea. 1995 & 06145, 1997 0
283,327; 1999 a. 32, 48, 57; 2001 a. 109.

Scienter is not an element of this section. State v. Hermann, 164 Wis. 2d 269,474
N.W.2d 906 (Ct. App. 1991).

A university campus is not a “school” within the meaning of s. 161.49 [now
961.49]. State v. Andrews, 171 Wis. 2d 217,491 N.'W.2d 504 (Ct. App. 1992

Anyone who passes within a zone listed in sub. (1) while in possession of a con-
trolled substance with an intent to deliver it somewhere is subject to the penalty
enhancer provided by this section whether or not the arrest is made within the zone
and whether or no! there is an intent to deliver the controlled substance within the
zone. State v. Rasmussen, 195Wis. 3d 109, 536 N.W.2d 106 (Ct. App. 1995).

School “premises” begin at the school property line. State v. Hall, 196 Wis. 2d 850,
540 N.W.2d 219 (Ct. App. 1995).

The penalty enhancer for sales close to parks does not violate due process and is
not unconstitutionally vague. The ordinary meaning of “parks” includes undevel-
oped parks. Proximity to a park is rationally related to protecting public health and
safety from drug sale activities. State v. Lopez, 207 Wis. 2d 415, 559 N.W.2d 264
(Ct. App. 1996).

Day care centers are a subset of “youth centers” as defined in s. 961.01(22) and
come within the definition of places listed in s. 961.49 (2). State v. Van Riper. 222
Wis. 2d 197, 586 N.W.2d 198(Ct. App. 1998).

This section contains two elemental facts---a distance requirement and a particu-
larized protected place~—both of which must be submitted to the jury and proven
beyond a reasonable doubt. State v. Harvey, 2002 W1 93, 254 Wis. 2d 442. 647
N.W.2d 189.

961.495 Possession or attempted possession of a
controlled substance on or near certain places. If any
person violates s. 961.41 (3g) by possessing or attempting to pos-
sess a controlled substance included in schedule | or II, a con-
trolled substance analog of a controlled substance included in
schedule I or 11 or ketamine or flunitrazepam while in or on the
premises of a scattered—sitepublic housing project, while in or on
or otherwise within 1,000 feet of a state, county, city, village or
town park, ajail or correctional facility, a multiunit public housing
project, a swimming pool open to members of the public, a youth
center or a community center, while in or on or otherwise within
1,000 feet of any private or public school premises or while in or
on or otherwise within 1,000feet of a school bus, as defined in s.
340.01 (56), the court shall, in addition to any other penalties that
may apply to the crime, impose 100 hours of community service
work for a public agency or a nonprofit charitable organization.
The court shall ensure that the defendant is provided a written
statement of the terms of the community service order and that the
community service order is monitored. Any organization or
agency acting in good faith to which a defendant is assigned pur-
suant to an order under this section has immunity from any civil
liability in excess of $25,000 for acts or omissions by or impacting
on the defendant.

History: 1989 a, 31, 121; 1YYla.39; '3 a E7, |15, 28] 490, 1995 a. 448 5. 290;
Stats. 1995s. 961.495; 1999 a. 57.

961.50 Suspension Or revocation of operating privi-
lege. (1) Ifaperson is convicted of any violation of this chapter,
the court shall, in addition to any other penalties that may apply
to the crime, suspend the person’s operating privilege, as defined
in s. 340.01 (40), for not less than 6 months nor more than 5 years.
The court shall immediately take possession of any suspended
license and forward it to the department of transportation together
with the record of conviction and notice of the suspension. The
person is eligible for an occupational license under s. 343.10 as
follows:

(a) For the first such conviction, at any time.

(b) For a 2nd conviction within a 5-year period, after the first
60 days of the suspension or revocation period.

(c) For a3rd or subsequent conviction within a 5—year period,
after the first 90 days of the suspension or revocation period.

(2)For purposes of counting the number of convictions under
sub. (1), convictions under the law of a federally recognized
American Indian tribe or band in this state, federal law or the law
of another jurisdiction, as defined in s. 343.32 (Im) (a), for any
offense therein which, if the person had committed the offense in
this state and been convicted of the offense under the laws of this
state, would have required suspension or revocation of such per-
son’s operating privilege under this section, shall be counted and
given the effect specified under sub. (1). The 5—year period under
this section shall be measured from the dates of the violations
which resulted in the convictions.

(3) If the person’s license or operating privilege is currently
suspended or revoked or the person does not currently possess a
valid operator’s license issued under ch. 343, the suspension or
revocation under this section is effective on the date on which the
person is first eligible and applies for issuance, renewal or rein-
statement of an operator’s license under ch. 343.

History: 1991 a 39, 1993a 16,480; 1995 a 448s 291, Stats. 1995s. 961.50,
1997 a 84
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A suspension imposed pursuant to this section is not a “presumptive minimum sen-
tence” under s. 961.438. A minimum 6—month suspension is mandatory. State v.
Herman. 2002 WI App 28, 250 Wis. 2d 166,640 N.W.2d 539.

SUBCHAPTER V

ENFORCEMENT AND ADMINISTRATIVE PROVISIONS

961.51 Powers of enforcement personnel. (1) Any offi-
cer or employee of the pharmacy examining board dcsignatcd by
the examining board may:

(a) Execute and serve search warrants, arrest warrants, admin-
istrative inspection warrants, subpoenas and summonses issued
under the authority of this state;

(b) Make arrests without warrant for any offense under this
chapter committed in the officer’s or employee’s presence, or if
the officer or employee has reasonable grounds to believe that the
person to be arrested has committed or is committing a violation
of this chapter which may constitute a felony; and

(c) Make seizures of property pursuant to this chapter.

(2) This section does not affect the responsibility of law
enforcement officers and agencies to enforce this chapter, nor the

authority granted the department ofjustice under s. 165.70.

History: 1971c. 219: 1985a. 29; 1993 a. 482; 1995 a. 448 s. 293; Stats. 1995 s.
961.51.

961.52 Administrative inspections and warrants.
(I ¥ssuance and execution of administrative inspection warrants
shalt be as follows:

(@) Ajudge of a court of record, upon proper oath or affirma-
tion showing probable cause, may issue warrants for the purpose
of conducting administrative inspections authorized by this chap-
ter or rules hereunder, and seizures of property appropriate to the
inspections.  For purposes of the issuance of administrative
inspection warrants, probable cause exists upon showing a valid
public interest in the effective enforcement of this chapter or rules
hereunder, sufficient to justify administrative inspection of the
area, premises, building or conveyance in the circumstances spe-
cified in the application for the warrant.

(b) A warrant shall issue only upon an affidavit of a designated
officer or employee of the pharmacy examining board or the
department of justice having knowledge of the facts alleged,
sworn to before the judge and establishing the grounds for issuing
the warrant. If the judge is satisfied that grounds for the applica-
tion exist or that there is probable cause to believe they exist, the
judge shall issue a warrant identifying the area, premises, building
or conveyance to be inspected, the purpose of the inspection, and,
if appropriate, the type of property to be inspected, if any. The
warrant shall:

1. State the grounds for its issuance and the name of each per-
son whose affidavit has been taken in support thereof;

2. Bedirected to a person authorized by law to execute it;

3. Command the person to whom it is directed to inspect the
area, premises, building or conveyance identified for the purpose
specified and. if appropriate, direct the seizure of the property spe-
cified;

4. Identify the item or types of property to be seized, if any;

5. Direct that it be served during normal business hours and
designate the judge to whom it shall be returned.

(c) A warrant issued pursuant to this section must be executed
and returned within 10 days of its ddte unless, upon a showing of
a need for additional time, the court orders otherwise. If property
is seized pursuant to a warrant, a copy shall be given to the person
from whom or from whose premises the property is taken,
together with a receipt for the property taken. The return of the
warrant shall be made promptly, accompanied by a written inven-
tory of any property taken. The inventory shall be made in the
presence of the person executing the warrant and of the person
from whose possession or premises the property was taken, if

present, or in the presence of at least one credible person other than
the person executing the warrant. A copy of the inventory shall
be delivered to the person from whom or from whose premises the
property was taken and to the applicant for the warrant.

(d) Thejudge who has issued a warrant shall attach thereto a
copy of the return and all papers returnable in connection there-
with and file them with the clerk of court for the county in which
the inspection was made.

(2) The pharmacy examining board and the department of jus-
tice may make administrative inspections of controlled premises
in accordance with the following provisions:

(a) For purposes of this section only, “controlled premises”
means:

1. Places where persons authorized under s. 961.32 to possess
controlled substances in this state are required by federal law to
keep records; and

2. Places including factories, warehouses, establishments and
conveyances in which persons authorized under s. 961.32 to pos-
sess controlled substances in this state are permitted by federal law
to hold, manufacture, compound, process, sell, deliver or other-
wise dispose of any controlled substance.

(b) When authorized by an administrative inspection warrant
issued pursuant to sub. (1), an officer or employee designated by
the pharmacy examining board or the department of justice, upon
presenting the warrant and appropriate credentials to the owner,
operator or agent in charge, may enter controlled premises for the
purpose of conducting an administrative inspection.

(c) When authorized by an administrative inspection warrant,
an officer or employee designated by the pharmacy examining
board or the department ofjustice may:

1. Inspect and copy records relating to controlled substances;

2. Inspect, within reasonable limits and in a reasonable man-
ner, controlled premises and all pertinent equipment, finished and
unfinished material, containers and labeling found therein, and,
except as provided in par. (e), all other things therein, including
records, files, papers, processes, controls and facilities bearing on
violation of this chapter; and

3. Inventory any stock of any controlled substance therein and
obtain samples thereof.

(d) This section does not prevent entries and administrative
inspections, including seizures of property, without a warrant:

1. Ifthe owner, operator or agent in charge of the controlled
premises consents;

2. In situations presenting imminent danger to health or
safety;

3. In situations involving inspection of conveyances if there
is reasonable cause to believe that the mobility of the conveyance
makes it impracticable to obtain a warrant;

4. In any other exceptional or emergency circumstance where
time or opportunity to apply for a warrant is lacking; or

5. In all other situations in which a warrant is not constitution-
ally required.

(e) An inspection authorized by this section shall not extend
to financial data, sales data, other than shipment data, or pricing
data unless the owner, operator or agent in charge of the controlled

premises consents in writing.

History: 1971¢. 219; 1983 a. 538; 198.5a. 29; 1993 a. 482; 1995 a. 448 s. 294;
Stats. 1995 s. 961.52.

961.53 Violations constituting public nuisance. Viola-
tions of this chapter constitute public nuisances under ch. 823,
irrespective of any criminal prosecutions which may be or are
commenced based on the same acts.

History: 1971 c. 219; Sup. Ct. Order. 67 Wis. 2d 585.775 (1975); 1995a.448s.
295: Stats. 1995s. 961.53.

961.54 Cooperative arrangements and confidentiality.
The department of justice shall cooperate with federal, state and
local agencies in discharging its responsibilities concerning traffic
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in controlled substances and in suppressing the abuse of con-
trolled substances. To this end, it may:

(1) Arrange for the exchange of information among govern-
mental officials concerning the use and abuse of controlled sub-
stances;

(2) Coordinate and cooperate in training programs concerning
controlled substance law enforcement at local and state levels;

(3) Cooperate with the bureau by establishing a centralized
unit to accept, catalog, file and collect statistics, including records
of drug dependent persons and other controlled substance law
offenders within the state, and make the information available for
federal, state and local law enforcement purposes. It shall not fur-
nish the name or identity of a patient or research subject whose
identity could not be obtained under s. 961.335 (7); and

(4) Conduct programs of eradication aimed at destroying wild
or illicit growth of plant species from which controlled substances

may be extracted.
History: 1971c 219,336: 1975 c. 110; 1995 a. 448s. 296; Stats. 1995 5. 961.54.

961.55 Forfeitures. (1) The following are subject to forfei-
ture:

(a) All controlled substances or controlled substance analogs
which have been manufactured, delivered, distributed, dispensed
or acquired in violation of this chapter.

(bj All raw materials, products and equipment of any kind
which are used, or intended for use, in manufacturing, compound-
ing, processing, delivering, distributing, importing or exporting
any controlled substance or controlled substance analog in viola-
tion of this chapter.

(c) All property which is used, or intended for use, as a con-
tainer for property described in pars. (a) and (b).

(d) All vehicles which are used, or intended for use, to trans-
port, or in any manner to facilitate the transportation, for the pur-
pose of sale or receipt of property described in pars. (a) and (bj or
for the purpose of transporting any property or weapon used or to
be used or received in the commission of any felony under this
chapter, but:

1. No vehicle used by any person as a common carrier in the
transaction of business as a common carrier is subject to forfeiture
under this section unless it appears that the owner or other person
in charge of the vehicle is a consenting party or privy to a violation
of this chapter;

2. No vehicle is subject to forfeiture under this section by rea-
son of any act or omission established by the owner thereof to have
been committed or omitted without the owner’s knowledge or
consent. This subdivision does not apply to any vehicle owned by
a person who is under 16years of age on the date that the vehicle
isused, or is intended for use, in the manner described under par.
(d) (intro.), unless the court determines that the owner is an inno-
cent bona fide owner;

3. A vehicle is not subject to forfeiture for a violation of s.
961.41 (3g) (b), (c), (d), (¢) o (f); and

4. If forfeiture of a vehicle encumbered by a bona fide per-
fected security interest occurs, the holder of the security interest
shall be paid from the proceeds of the forfeiture if the security
interest was perfccted prior to the date of the commission of the
felony which forms the basis for the forfeihire and he or she nei-
ther had knowledge of nor consented to the act or omission.

(e) All books. records, and research products and materials,
including formulas, microfilm, tapes and data, which are used, or
intended for use, in violation of this chapter.

(f) All property, real or personal, including money, directly or
indirectly derived from or realized through the commission of any
crime under this chapter.

(9) Any drug paraphernalia, as defined in s. 961.571, used in
violation of this chapter.

(2) Property subject to forfeiture under this chapter may be
seized by any officer or employee designated in s. 961.51 (1) or

(2) or a law enforcement officer upon process issued by any court
of record having jurisdiction over the property. Seizure without
process may be made if:

(a) The seizureis incident to an arrest or a search under a search
warrant or an inspection under an administrative inspection war-
rant;

(bj The property subject to seizure has been the subject of a
prior judgment in favor of the state in a criminal injunction or for-
feiture proceeding based upon this chapter;

(c) The officer or employee or a law enforcement officer has
probable cause to believe that the property is directly or indirectly
dangerous to health or safety; or

(d) The officer or employee or a law enforcement officer has
probable cause to believe that the property was used or is intended
to be used in violation of this chapter, that the property was
derived from or realized through a crime under this chapter or that
the property is a vehicle which was used as described in sub. (1]
id.

(3) In the event of seizure under sub. (2), proceedings under
sub. (4) shall be instituted promptly. All dispositions and forfei-
tures under this section and ss. 961.555 and 96 1.56 shall be made
with due provision for the rights of innocent persons under sub.
(1) (d) 1.,2. and 4. Any property seized but not forfeited shall be
returned to its rightful owner. Any person claiming the right to
possession of property seized may apply for its return to the circuit
court for the county in which the property was seized. The court
shall order such notice as it deems adequate to be given the district
attorney and all persons who have or may have an interest in the
property and shall hold a hearing to hear all claims to its true own-
ership. If the right to possession is proved to the court’s satisfac-
tion, it shall order the property returned if:

(a) The property is not needed as evidence or, if needed, satis-
factory arrangements can be made for its return for subsequent use
as evidence; or

(b) All proceedings in which it might be required have been
completed.

(4) Property taken or detained under this section shall not be
subject to replevin, but is deemed to bc in the custody of the sheriff
of the county in which the seizure was made subject only to the
orders and decrees of the court having jurisdiction over the forfei-
ture proceedings. When property is seized under this chapter, the
person seizing the property may:

(aj Place the property under seal;

(b) Remove the property to a place designated by it; or

(c) Require the sheriff of the county in which the seizure was
made to take custody of the property and remove it to an appropri-
ate location for disposition in accordance with law.

(5) When property is forfeited under this chapter, the agency
whose officer or employee seized the property may:

(a) Retain it for official use;

(b) Sell that which is not required to be destroyed by law and
which is not harmful to the public. The agency may use 50% of
the amount received for payment of all proper expenses of the pro-
ceedings for forfeiture and sale, including expenses of seizure,
maintenance of custody, advertising and court costs and the costs
of investigation and prosecution reasonably incurred. The
remainder shall be deposited in the school fund as proceeds of the
forfeiture. If the property forfeited is money, all the money shall
be deposited in the school fund;

(c) Require the sheriff of the county in which the property was
seized to take custody of the property and remove it for disposition
in accordance with law; or

(d) Forward it to the bureau for disposition.

(6) Controlled substances included in schedule | and con-
trolled substance analogs of controlled substances included in
schedule I that are possessed. transferred, sold, offered for sale or
attempted to be possessed in violation of this chapter are contra-
band and shall be seized and summarily forfeited to the state. Con-
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trolled substances included in schedule | and controlled substance
analogs of controlled substances included in schedule I that are
seized or come into the possession of the state, the owners of
which are unknown, are contraband and shall be summarily for-
feited to the state.

(6m) Flunitrazepam or kctamine that is possessed, trans-
ferred, sold, offered for sale or attempted to be possessed in viola-
tion of this chapter is contraband and shall be seized and sum-
marily forfeited to the state. Flunitrazepam or ketamine that is
seized or comes into the possession of the state, the owner of
which is unknown, is contraband and shall be summarily forfeited
to the state.

(7) Species of plants from which controlled substances in
schedules I and I may be derived which have been planted or cul-
tivated in violation of this chapter, or of which the owners or culti-
vators are unknown, or which are wild growths, may be seized and
summarily forfeited to the state.

(8) The failure, upon demand by any officer or employee des-
ignated in s. 961.51 (1) or (2), of the person in occupancy or in
control of land or premises upon which the species of plants are
growing or being stored, to produce an appropriate federal regis-
tration, or proof that the person is the holder thereof, constitutes
authority for the seizure and forfeiture of the plants.

History: 1971c. 219,307; 1981c. 267; 1985 a. 245,328; 1987 a. 339; 1989 a.
121; 1993 a. 118,482; 1995 a. 448 ss. 297 to 305; Slats. 1995 s. 961.55; 1997 a. 220;
1999 a. 48, 57, 110; 2001 a. 109.

A vehicle obtained out of state and used to transport a controlled substance s sub-
ject to forfeiture under sub. (1) (d). Statev. S & S Meats, Inc. 92 Wis, 2d 64. 284
N.W.2d 712 (Ct. App. 1979).

A vehicle subject to sub. (1) (d) 4 is not subject to forfeiture unlessthe secured party
consents. State v. Fouse, 120 Wis. 2d 471,355 N.W.2d 366 (Ct. App. 1984).

Under sub. (1} (f}, the state may seize property from an owner not charged with a
crime. State v. Hooper, 122 Wis. 2d 748.364 N.W.2d 175(Ct. App. 1985).

The “seized but not forfeited” language of 5. 96 1.55{3) means that the portion of
that subsectionrelated to return of property is only triggered by an unsuccessful for-
feiture action brought by the state; in the event that the district attorney elects not to
bring a forfeiture action, a person seeking the return of seized property may do so
under s. 968.20. Jones V. State, 226 Wis. 2d 565, 594 N.W.2d 738 (1999).

961.555 Forfeiture proceedings. () TYPE OF ACTION:
WHERE BROUGHT In an action brought to cause the forfeiture of
any property seized under s. 961.55, the court may render ajudg-
ment in rem or against a party personally, or both. The circuit
court for the county in which the property was seized shall have
jurisdiction over any proceedings regarding the property when the
action is commenced in state court. Any property seized may be
the subject of a federal forfeiture action.

(2) CommENCEMENT. (@) The district attorney of the county
within which the property was seized shall commence the forfei-
ture action within 30 days after the seizure of the property, except
that the defendant may request that the forfeiture proceedings be
adjourned until after adjudication of any charge concerning a
crime which was the basis for the seizure of the property. The
request shall be granted. The forfeiture action shall be com-
menced by filing a summons, complaint and affidavit of the per-
son who seized the property with the clerk of circuit court, pro-
vided service of authcnticatcd copies of those papers is made in
accordance with ch. 801 within 90 days after filing upon the per-
son from whom the property was seized and upon any person
known to have a bona fide perfected security interest in the prop-
erty.
rt}Eb) Upon service of an answer, the action shall be set for hear-
ing within 60 days of the service of the answer but may be contin-
ued for cause or upon stipulation of the parties.

(c) In counties having a population of 500,000 or more, the dis-
trict attorney or corporation counsel may proceed under par. (a).

(d) If no answer is served or no issue of law or fact has been
joined and the time for that service or joining issue has expired,
or if any defendant fails to appear at trial after answering or joining
issue, the court may render a default judgment as provided in s.
806.02.

(3) Burpen OF PROOF. The state shall have the burden of satis-
fying or convincing to a reasonable certainty by the greater weight

of the credible evidence that the property is subject to forfeiture
under s. 961.55.

(4) ACTION AGAINST OTHER PROPERIY OF THE PERSON. The
court may order the forfeiture of any other property of a defendant
up to the value of property found by the court to he subject to for-
feiture under s. 961.55 if the property subject to forfeiture meets
any of the following conditions:

(a) Cannot be located.

(b) Has been transferred or conveyed to, sold to or deposited
with a 3rd party.

(c) Is beyond the jurisdiction of the court.

(d) Has been substantially diminished in value while not in the
actual physical custody of the law enforcement agency.

(e) Has been commingled with other property that cannot be
divided without difficulty.

History: 1971 c. 219; Sup. Ct. Order, 67 Wis. 2d 585,752 (1975); 1981 c. 113,
267; Sup. Ct. Order, 120 Wis. 2d xiii; 1985a. 245; 1989a. 121; 1993a. 321; 1995
a. 448 s, 306; Stats. 1995s. 961.555; 1997 a. 187.

Judicial Council Cemmittee Note, 1974: The districtattorney would be required
to file within the 15{now 301 day period. The answerneed not be verified. {Re Order
effective Jan. 1, 1¥7n]

Judicial Council Note, 1984: Sub. (2) (a) has been amended by allowing 60 days
after the action 1s commenced for service of the summons, complaint and affidavit
o lhe defendini The priod daluls, fequiring #£rvice withiz 30 ¢ ¢ uer scizure
of %he . waE an exesplion o dae peerl rube of 5 800,02 {2), sats. [P Order
effecive Jan |, 19334)

The: tirees provisioes of sob. (1) are masdaioey and jurisdictiosal. S1 ¢ «F n
7T Win 2d DML 240 W.W 2 168 {1576)

Persons s end urder seh (I {afeudt by v 7allasd  dm AT acHon TR
b Broughn againet an insnimaie chect smasole "2 g4k Snone v O 1973 © B
illac, 55 Wik 2d 511 291 M.W32d &26 (CL A 0

Sy aifficbne usader | 1 2] {x] must by execuled by & peron who wak presend ai
th masnirg o7 whe erdered the seizere and recrvend peporis o those presem & the

iz Crmbe v B gop o 12 W 3 TAE TV I MW A 1T IC App. 1583

5 (1) i) reqiine a Sanng be bebd, won sel, witkin 60 devs ol the serviees ol |
anawer and alines 3 conlnadnes only Wien i o apphed for willin the 60 | period

Statew, B 191 Wi Jd 33, 528 MW EL(CL App. | 9E),

961.56 Burden of proaf, E (1) I isnot necessary
for ik state to negate any exemnption o exception in this i
in i complamt, infomation, | tor & g orin
any trial hearing or other proceeding under f  chapter, The bur-
den of prool of any exempth  Or exception is upon & person
u it
{5 [In the absence af p'r\-:u.'ll'l.'nul. a person 1% the o authorized
i drafan pp & fed  regiratonocarder ko depe
s is preswmeed not to be the holbder of tf  registration o form
The b of praaf is upon the persen to rebut the presumption,
| Mo lehiliny 2 imposed by thds chaptes upon y astharized
18wty or mumicipal officer or employee engaged in b law-
| pe of the officer’s or employes  duties.
10 19T c. K 307; 1980 a 52 1995 o dE o, 307 Simir, 1054 5 96 46
961.565 Enforcement reports. On or before Movember 15
anmaally, the go and the atiomey general shall sabmita i

repart 8 tF h elerk of sach howse of the for dis-
ml 1 tont legislanme unders 13 72 (2) 1 The @ctiv-

ities i this stase during the previous year W enforce b laws regu

i 1 substances.  The report shall L
or iri for improving the effectivenszs of enforcemeni
activities and other f 1t torr ik the abuse of controlled sub-
o

EHitery: 19892 132, 17954, 445 5. i Stats. 1995 5. 961,565,

SUBCHAPTER VI
DRUG PARAPHERNALIA

961.571 Definitions. In this subchapter:

(1) (a) “Drug paraphernalia” means all equipment, products
and materials of any kind that are used, designed for use or primar-
ily intended for use in planting, propagating, cultivating, growing,
harvesting, manufacturing, compounding, converting, producing,
processing, preparing, testing, analyzing, packaging, repackag-
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ing, storing, containing, concealing, injecting, ingesting, inhaling
or otherwise introducing into the human body a controlled sub-
stance or controlled substance analog in violation of this chapter.
“Drug paraphernalia” includes, but is not limited to, any of the fol-
lowing:

1. Kitsused, designed for use or primarily intended for use in
planting, propagating, cultivating, growing or harvesting of any
species of plant that is a controlled substance or from which a con-
trolled substance or controlled substance analog can be derived.

2. Kits used, designed for use or primarily intended for use in
manufacturing, compounding, converting, producing, processing
or preparing controlled substances or controlled substance ana-
logs.

3. Isomerization devices used, designed for use or primarily
intended for use in increasing the potency of any species of plant
that is a controlled substance.

4. Testing equipment used, designed for use or primarily
intended for use in identifying, or in analyzing the strength, effec-
tiveness or purity of, controlled substances or controlled sub-
stance analogs.

5. Scales and balances used, designed for use or primarily
intended for use in weighing or measuring controlled substances
or controlled substance analogs.

6. Diluents and adulterants, such as quinine hydrochloride,
mannitol, mannite, dextrose and lactose, used, designed for use or
primarily intended for use in cutting controlled substances or con-
trolled substance analogs.

7. Separation gins and sifters used, designed for use or pri-
marily intended for use in removing twigs and seeds from, or in
otherwise cleaning or refining, marijuana.

8. Blenders, bowls, containers, spoons and mixing devices
used, designed for use or primarily intended for use in compound-
ing controlled substances or controlled substance analogs.

9. Capsules, balloons, envelopes and other containers used,
designed for use or primarily intended for use in packaging small
quantities of controlled substances or controlled substance ana-
logs.

10. Containers and other objects used, designed for use or pri-
marily intended for use in storing or concealing controlled sub-
stances or controlled substance analogs.

11. Objects used, designed for use or primarily intended for
use in ingesting, inhaling or otherwise introducing marijuana,
cocaine, hashish or hashish oil into the human body, such as:

a. Metal, wooden, acrylic, glass, stone, plastic or ceramic
pipes with or without screens, permanent screens, hashish heads
or punctured metal bowls.

b. Water pipes.

c¢. Carburetion tubes and devices.

d. Smoking and carburetion masks.

e. Roach clips: meaning objects used to hold burning mate-
rial, such as a marijuana cigarette, that has become too small or too
short to be held in the hand.

f. Miniature cocaine spoons and cocaine vials.

g. Chamber pipes.

h. Carburetor pipes.

i. Electric pipes.

j. Air—driven pipes.

k. Chilams.

L. Bongs.

m. Ice pipes or chillers.

(b) “Drug paraphernalia” excludes:
1. Hypodermic syringes, needles and other objects used or

intended for use in parenterally injecting substances into the
human body.

2. Any items, including pipes, papers and accessories, that are
designed for use or primarily intended for use with tobacco prod-
ucts.

(2) “Primarily” means chiefly or mainly.
History: 1989 a. 121: 1991 a. 140; 1995 a. 448 s. 310; Stats. 1995s. 961.571.
A tobacco pipe is excluded from the definition of drug paraphernaliaunder sub.
(1) (b) 2. The presence of residue of a controlled substance in the pipe does not

change that result. State v. Martinez,210 Wis. 2d 397, 563 N.W.2d 922 (Ct. App.
1997).

961.572 Determination. (1) In determining whether an
object is drug paraphernalia, a court or other authority shall con-
sider, in addition to all other legally relevant factors, the follow-
ing:

(a) Statements by an owner or by anyone in control of the
object concerning its use.

(b) The proximity of the object, in time and space, to a direct
violation of this chapter.

(c) The proximity of the object to controlled substances or con-
trolled substance analogs.

(d) The existence of any residue of controlled substances or
controlled substance analogs on the object.

(e) Direct or circumstantial evidence of the intent of an owner,
or of anyone in control of the object, to deliver it to persons whom
he or she knows intend to use the objectto facilitate a violation of
this chapter; the innocence of an owner, or of anyone in control of
the object, as to a direct violation of this chapter shall not prevent
a finding that the object is designed for use or primarily intended
for use as drug paraphernalia.

(f) Instructions, oral or written, provided with the object con-
cerning its use.

(g) Descriptive materials accompanying the object that
explain or depict its use.

(h) Local advertising concerning its use.
(i) The manner in which the object is displayed for sale.

(j) Whether the owner, or anyone in control of the object, is a
legitimate supplier of like or related items to the community, such
as a licensed distributor or dealer of tobacco products.

(k) The existence and scope of legitimate uses for the object
in the community.

(L) Expert testimony concerning its use.

(2) In determining under this subchapter whether an item is
designed for a particular use, a court or other authority shall con-
sider the objective physical characteristics and design features of
the item.

(3) In determining under this subchapter whether an item is
primarily intended for a particular use, a court or other authority
shall consider the subjective intent of the defendant.

History: 1989a 121;1991 a. 140, 1995a. 448 s. 311, Stats 19955 961 572

961.573 Possession of drug paraphernalia. (1) No per-
son may use, or possess with the primary intent to use, drug para-
phernalia to plant, propagate, cultivate, grow, harvest, manufac-
ture, compound, convert, produce, process, prepare, test, analyze,
pack, repack, store, contain, conceal, inject, ingest, inhale or
otherwise introduce into the human body a controlled substance
or controlled substance analog in violation of this chapter. Any
person who violates this subsection may be fined not more than
$500 or imprisoned for not more than 30 days or both.

(2) Any person who violates sub. (1 1 who is under 17years of
age is subject to a disposition under s. 938.334 (2e).

(3) No person may use, or possess with the primary intent to
use, drug paraphernalia to manufacture, compound, convert, pro-
duce, process, prepare, test, analyze, pack, repack or store meth-
amphetamine or a controlled substance analog of methamphet-
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aminc in violation of this chaptcr. Any pcrson who violates this
subsection is guilty of a Class H felony.

History: 1989a. 121; 1991a. 39, 140: 1995a. 27, 77; 1995 a 448 ss. 31210 314,
492; Stats. 1995 5. 961.573;1999 a. 129; 2001 a. 109.

961.574 Manufacture or delivery of drug parapherna-
lia. (1) No pcrson may deliver, possess with intent to deliver, or
manufacture with intent to deliver, drug paraphernalia, knowing
that it will be primarily used to plant, propagate, cultivate, grow,
harvest, manufacture, compound, convert, produce, process, pre-
pare, test, analyze, pack, repack, store, contain, conceal, inject,
ingest, inhale or otherwise introduce into the human body a con-
trolled substance or controlled substance analog in violation of
this chaptcr. Any person who violates this subsection may be
fined not more than $1,000 or imprisoned for not more than 90
days or both.

(2) Any person who violates sub. (1) who is under 17 years of
age is subject to a disposition under s. 938.344 (2¢).

(3) No person may deliver, possess with intent to deliver, or
manufacture with intent to deliver, drug paraphernalia, knowing
that it will be primarily used to manufacture, compound, convert,
produce, process, prepare, test, analyze, pack, repack or store
methamphetamine or a controlled substance analog of metham-
phetamine in violation of this chapter. Any person who violates

this subsection is guilty of a Class H felony.
History: 1989 a. 121;1991 a. 39, 140; 1995 a. 27, 77; 1945 a &4F sa. 31510 317,
493; Stats. 1995 5. 961.574; 1999a. 129;2001 a. 109.

961.575 Delivery of drug paraphernalia to a minor.
(1) Any person 17 years of age or over who violates s. 961.574
(1) by delivering drug Paraphernalia to a person 17 years of age
or under who is at least 3 years younger than the violator may be
fined not more than $10,000 or imprisoned for not more than 9
months or both.

(2) Any person who violates this sectionwho is under 17 years
of age is subject to a disposition under s. 938.344 (2e).

(3) Any pcrson 17years of age or over who violates s. 961.574
(3) by delivering drug paraphemaha to a person 17 years of age
or under is guilty of a Class G felony.

History: 1989a. 121: 1991 a. 39: 1995a. 27, 77; 1995 a.448 s5. 318, 494; Stats.
1995 5.961.575; 1999a. 129; 2001 a. 109.

961.5T6 Advertisement of drug paraphernalia. No per-
son may place in any newspaper, magazine, handbill or other pub-
lication any advertisement, knowing that the purpose of the adver-
tisement, in whole or in part, is to promote the sale of objects
designed for use or primarily intended for use as drug parapherna-
lia in violation of this chapter. Any person who violates this sec-
tion may be fined not more than $500 or imprisoned for not more
than 30 days or both.
History: 1989a. 121;1991a. 140; 1995 a. 448 s. 319; Stats. 1995s. 961.576.

961.57T Municipalordinances. Nothing in this subchapter
precludes a city, village or town from prohibiting conduct that is
the same as that prohibited by s. 961.573 (2), 961.574 (2) or

961.575 (2).
History: 1989a 121; 1995a. 448 s. 320; Stats. 1995s. 961.577.

SUBCHAPTER VII

MISCELLANEOUS

961.61 Uniformity of interpretation. This chapter shall be
so applied and construed as to effectuate its general purpose to
make uniform the law with respect to the subject of this chapter
among those states which enact it.

History: 1971c. 219; 1995a. 448 s. 322; Stats. 1995 s. 961.61.

961.62 Shorttitle. This chapter may be cited as the “Uniform
Controlled Substances Act”.
History: 1971c. 219; 1995a. 448 s. 323; Stats. 1995s. 961.62.
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Dentistry Examining Board

Chapter DE 1
AUTHORITY AND DEFINITIONS

DE 101 Authority.

DE 1.02 Definitions.

Note: Chapter DE | as it existed on February 28, 1982 was repealed and a new
chapter DE 1 was created effective March 1, 1982.

DE 1.01 Authority. The provisions in chs. DB | to 12arc
adopted pursuant to authority in ss. 15.08 (5) and 227.11 (2) (a),
Stats.. and ch. 447. Stats.

History: Cr. Register, February, 1982, No. 314, eff. 3—-1-82; am. Register, August,
1991, No. 428, eff. 9-1-91.

DE 1.02 Definitions. Asused in rules of the dentistry ex-
amining board:

(1) “Active practice of dental hygiene” means having en-
gaged in at least 350 hours ofthe practice of dental hygiene inthe
12-month period preceding application for licensure in Wiscon-
sin in private practice, the armed forces of the United States, the
United States public health service, or as a clinical instructor in a
school of dental hygiene accredited by the American dental asso-
ciation, with a current license to practice dental hygiene in that ju-
risdiction.

Note: The requirementof*a current license to practice dental hygiene in thejuris-
diction’” applies to clinical instructors at schools accredited by the American dental
association,and not to persons practicingwith the United Statesarmed forces or pub-
lic health service because persons practicing with the armed forces or the public
health service ofthe United Stateshave a current license in some U.S. jurisdiction as
a condition precedent to practice under the auspices of the federal government.

(2) “Active practice of dentistry” means having engaged in at
least 750 hours of the practice of dentistry within the 12—month
period preceding application for licensure in Wisconsin in private
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practice, the armed forces of the United States, the United States
public health service, or as a clinical instructor in a school of den-
tistry accredited by the American dental association, with a cur-
rent license to practice dentistry in thatjurisdiction.

Note: The requirementof “a current license to practice dentistry in the jurisdic-
tion” appliesto clinical instructorsat schools accredited by the American dental asso-
ciation, and not to persons practicing with the United States armed forces or public
health servicebecause persons practicing with the armed forces or the public health
service ofthe United Stateshavea current license in some U.S. jurisdiction asacondi-
tion precedent to practice under the auspices of the federal government.

(3) “Board” means the dentistry examining board.

(4) “Clinical and laboratory demonstration” means a compre-
hcnsive examination approved by the board consisting of a dem-
onstration of skills, operative and restorative techniques and prac-
tical application of the basic principles of the practice of dentistry
or a comprehensive examination approved by the board consist-
ing of a written part and a demonstration of skills, techniques and
practical application of the basic principles of the practice of den-
tal hygiene.

(5) “Department” means the department of regulation and li-
censing.

(7) “Practice of dental hygiene” means the application of
skills to render educational, preventive and therapeutic services
not in conflict with the practice of dentistry asdefined ins. 447.02,

Stats.
History: Cr. Register, February, 1982,No. 3 14, eff. 3—1~82; am. (intre.}, renum.
gl) to (7) to be (2) to (S) and am. (2}, cr. (1), Register, August, 1991, No. 428, eff.
—-1-91; ‘am. (4) and r. (6) and (8), Register, April, 1999,No. 520, eff. 5-1-99.

Register, April, 1999. No. 520



Chapter DE 2

LICENSURE
DE 2.01 Application for license. DE 2.06 Unauthorized assistance.
DE 2.02 Duration of license. DE 2.07 Examination review.
DE 2.03 Ricnnial rcncwal. DE 2.08 Claim of examination error.
DE 2.04 Endorsement. DE 2.09 Failure and reexamination.
DE 2.05 Examination passing score.

Nute: Chapter DE 2 as it existed on February 28, 1982, was repealed and a new
chapter DE 2 was created effective March 1, 1982.

DE 2.01 Application for license. (1) An applicant for
license as a dentist shall submit all of the following to the board:

(@) An application on a form approved by the board.

(c) The fee authorized by s.440.05 (1), Stats.

(d) Evidence of successful completion of an examination on
provisions in ch. 447, Stats., and chs. DE 1 to 9.

(e) Evidence satisfactory to the board of havm%completed
educational requirements in's. 447.04 (1), Stats. In the case of a
graduate of a foreign dental school, verification shall be provided
from a board—approved foreign graduate evaluation program of
successful completion of the evaluation course.

(f) Verification from the commission on national examinations
of the American dental association or other board—approved pro-
fessional testing services of successful completionof an examina-
tion.

(9) Verification fromthe central regional dental testing service
or other board—approved testing services of successful comple-
tion of an examination in clinical and laboratory demonstrations
taken within the 5-year period immediately preceding applica-
tion. In this paragraph, “successful completion” means an appli-
cant has passed all parts of the examination in no more than 3
attempts on any one part, as required in s. DE 2.09.

Nute: Application fomisare available upon request to the board office at 1400
East Washington Avenue, P. O. Box 8935, Madison, Wisconsin 53708.

(2) An applicant for license as a dental hygienist shall meet
requirements in sub. (1) (a) through (d) and shall also submit to the
board:

(a) Verification from the commission on national examina-
tions of the American dental association or other board—approved
professional testing service of successful Completion of an
examination on the basic principles of the practice of dental
hygiene; and

(b) Verification from the central regional dental hygiene test-
ing service or other board—approved testing service of successful
completion of an examination in clinical and laboratory demon-
strations taken within the 5-year period immediately preceding
application.

History: Cr. Register, February, 1982, No. 3 14, eff. 3-1-82; am. (1) {g), Register,
May, 1984, No. 341. eff. 6-1-84; am(1) (e), Register, March, 1988, No. 387, eff.
4-1-88: am. (1) (e) and (2) (intro.), Register, June, 1995, No. 474, eff. 7-1-95; am.
(1) (intra.), (a), {c), (e), (f) and r. (1} (b), Register, April, 1999, No. 520, eff. 5-1-99;
am. (1) (g), Register, June, 2001, No. 546, eff. 7-1-01.

DE 2.02 Duration of license.  IEwery person granted
a license as a dentist shall be deemed licensed for the currentbien-
nial license period.

(2) Every person granted a license as a dental hygienist shall
be deemed licensed for the current biennial license period.

(3) Licensees shall qualify biennially for renewal of license.

History: Cr. Register, February, 1982, No. 314, eff. 3-1-82; am. (2), Register,
June, 1995,No. 474, eff. 7-1-95; am. Register. April, 1999, No. 520, eff. $-1-99.

DE 2.03 Biennial renewal. (1) REQUIREMENTS FOR
RENEWAL; DENTISTS. To renew a license a dentist shall,by October

1 of the odd—numbered year followinginitial licensureand every
2 years thereafter, file with the board:

(a) An application for renewal on a form prescribed by the
department; and

(b) The fee authorizedby s. 440.08 (2), Stats.

(2) REQUIREMENTS FOR RENEWAL; DENTAL HYGIENISTS. A den-
tal hygienist shall by October 1 of the odd—numberedyear follow-
ing initial licensure and every 2 years thereafter, meet require-
ments for renewal specified in and (b).

(3) FAILURE TO MEET REQUIHEMENTS. A dentist or dental
hygienist who fails to meet requirements in subs. (1) and (2)by the
renewal date shall cease and desist from dental or dental hygiene
practice.

(5) REQUIREMENTS FOR LATE RENEWAL; REINSTATEMENT. (a) /A
dentist or dental hygienist who files an application for renewal of
a license within 5 years after the renewal date may be reinstated
by filing with the board:

1. An application for renewal on a form prescribed by the
department;

2. The fee authorizedby s.440.08 (2), Stats., plus the applica-
ble late renewal fee authorized by s. 440.08 (3), Stats.

(b) A dentist or dental hygienist who files an application for
renewal more than 5 years after the renewal date may be reinstated
by filing with the board an application and fees as specified in
subs. (1) and (2) and verification of successful completion of
examinations or education, or both, as the board may prescribe.

(6) REINSTATEMENT FOLLOWING DISCIPLINARY ACTION. A den-
tist or dental hygienist applying for licensure following disciplin-
ary action by the board, pursuant to s. 447.07, Stats., may be rein-
stated by filing with the board:

(a) An application as specified in s. DE 2.01;

(b) The fee authorizedby s. 440.05 (1), Stats.;

(c) Verification of successful completion of examinations as
the board may prescribe; and,

(d) Evidence satisfactoryto the board, either orally or in writ-
ing as the board deems necessary, that reinstatement to practice
will not constitute a danger to the public or a patient.

(7) DispLAY OFLICENSE. The license and certificate of registra-
tion shall be displayed in a prominent place by every person
licensed and currently registered by the board.

History: Cr. Register, February, 1982, No. 314, eff. 3 — 4 2 ;correction in (&) (b)
made under s. 13.93 (2m) (b) 7., Stats., Register, April, 1986, No. 364; am. (1)
(|ntro) (b), (2}, (5)(«1) (mtro) 2., (b) (6) (in?.) and (7). . (4), Reglster June 1995.

4 eff. 7-1-95; am.(1) (|ntro) (2), Register, June, 1996,No. 486, eff. 7-1-96;
(b) 5) (a)2 and (6) (b), Register, April. 1999, No. 520 eff. 5-1-99.

DE 2.04 Endorsement. (1) The board may grant a
license as a dentist to an applicant who holds a valid license issued
by the proper authorities of any other jurisdiction of the United
States or Canada upon payment of the fee authorized by s. 440.05
(2), Stats., and submission of evidence satisfactory to the board
that all of the following conditions are met:

(@ The apﬂllcant has graduated from a school of dentistry
accredlted by the American dental association.

Register, June, &k, No. 546
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(b) The applicant submits a certificate from each jurisdiction
in which the applicant is or has ever been licensed stating that no
disciplinary action is pending against the applicant or the license,
and detailing all discipline, if any, which has ever been imposed
against the applicant or the license.

(c) The applicant has not failed the central regional dental test-
ing service clinical and laboratory demonstration examination, or
any other dental licensing examination, within the previous 3
years.

(d) The applicant has been engaged in the active practice of
dentistry, as defined in s. DE 1.02 (2), in one or morejurisdictions
in which the applicant has a current license in good standing, for
at least 48 of the 60 months preceding the application for licensure
in Wisconsin.

(e) The applicant has successfully completed a clinical and
laboratory demonstration licensing examination on a human sub-
ject which, in the board’sjudgment, is substantially equivalentto
the clinical and laboratory demonstration examination adminis-
tered by the central regional dental testing service, or, alterna-
tively, has successfully completed a board specialty certification
examination of an American dental association accredited spe-
cialty within the previous 10 years.

(f) The applicant has successfully completed a jurisprudence
examination on the provisions of Wisconsin statutes and adminis-
trative rules relating to dentistry and dental hygiene.

(g) The applicant possesses a current certificate of proficiency
in cardiopulmonary resuscitation.

(h) The applicant has disclosed all discipline which has ever
been taken against the applicant in any jurisdiction shown in
reports from the national practitioner data bank and the American
association of dental examiners.

(i) The applicant has presented satisfactory responses during
any personal interview with the board which may be required to
resolve conflicts between the licensing standards and the appli-
cant’s application.

(2) The board may grant a license as a dental hygienist to an
applicant who holds a license issued by the proper authorities of
any other jurisdiction of the United States or Canada upon pay-
ment of the fee authorized by s. 440.05 (2), Stats., and submission
of evidence satisfactory to the board that all of the following con-
ditions are met:

(a) The applicant has graduated from a school of dental
hygiene accredited by the American dental association.

(b) The applicant submits a license from each jurisdiction in
which the applicant is or has ever been licensed stating that no dis-
ciplinary action is pending against the applicant or the license, and
detailing all discipline, if any, which has ever been imposed
against the applicant or the license.

(c) The applicant has not failed the central regional dental test-
ing service clinical and laboratory demonstration examination, or
any other dental hygiene licensing examination, within the pre-
vious 3 years.

(d) The applicant has successfully completed a clinical and
laboratory demonstration examination on a human subject which,
in the board’sjudgment, is substantially equivalent to the clinical
and laboratory demonstration examination administered by the
central regional dental testing service.

(e) The applicant has successfully completed a jurisprudence
examination on the provisions of Wisconsin statutes and adminis-
trative rules relating to dentistry and dental hygiene.

(f) The applicant has been engaged in the active practice of
dental hygiene, as defined in s. DE 1.02 (1), in a jurisdiction in
which the applicant has a current license in good standing.

(9) The applicant possesses a current certificate of proficiency
in cardiopulmonary resuscitation.

Register, June, 2001, No. 546

(h) The applicant has disclosed all discipline which has ever
been taken against the applicant in any jurisdiction shown in
reports from the national practitioner data bank and the American
association of dental examiners.

(i) The applicant has presented satisfactory responses during
any personal interview with the board which may be required to
resolve conflicts between the licensing standards and the appli-
cant’s application.

History: Cr. Register. February, 1982. No. 314, eff. 3—1--82; renum. (1) (c) and
(d), (2)(c) and (d) to be (1) (d) and (0.12) (d) and (e) and am(1) (f), (2) () and (e),
am. (1) (e), cr. (1) (c) and (2) (c), Register. August, 1987. No. 380.9-1-87; am. (1)
and (2), cr. (1) (g) to (i) and (2)il to (i), Register, August, 1991, No. 428, eff. 9-1-9 1;
emerg. 1. and recr. (1) (ed), eff. 3-18-97; am. (1) (intro.), () (e), (2)(intro.), (c) and
(d), Register, April, 1999, No. 520, eff. 5-1-99.

DE 2.05 Examination passing score. The score
required to pass an examination shall bc based on the board’s
determination of the level of examination performance required
for minimum acceptable competence in the profession. The board
shall make the determination after consultation with subject mat-
ter experts who have reviewed a representative sample of the
examination questions and available candidate performance sta-
tistics, and shall set the passing score for the examination at that
point which represents minimum acceptable competence in the
profession.

History: Cr. Register, April, 1999, No. 520, eff. 5199,

DE 2.06 Unauthorized assistance. An applicant may
not give or receive unauthorized assistance during the examina-
tion. The action taken by the board when unauthorized assistance
occurs shall be related to the seriousness of the offense. These
actions may include withholding the score of the applicant, enter-
ing a failing grade for the applicant, and suspending the ability of
the applicant to sit for the next scheduled examination after the
examination in which the unauthorized assistance occurred.

History: Cr Register, April, 1999, No. 520, eff 5-1-99

DE 2.07 Examination review. (1}n applicant who
fails an examination administered by the board may request a
review of that examination by filing a written request to the board
within 30 days after the date on which the examination results
were mailed to the applicant.

(2) An examination review shall be conducted under the fol-
lowing conditions:

(a) The time for review shall be limited to one hour.

(b) The examination shall be reviewed only by the applicant
and in the presence of a proctor.

(c) The proctor may not respond to inquiries by the applicant
regarding allegations of examination error.

(d) Any comments or claims of error regarding specific ques-
tions or procedures in the examination may be placed in writing
by the applicant on the form provided for this purpose. The
request shall be reviewed by the board in consultation with a sub-
ject matter expert. The applicant shall be notified in writing of the
board’s decision.

(e) An applicant shall be permitted only one review of the

failed examination each time it is taken and failed.

Note: The board office 1s located at 1400 East Washington Avenue, PO Box 8935.
Madison, Wisconsin 53708
History: Cr Register, April, 1999. No 520, eff 5-1-99.

DE 2.08 Claim of examination error. (1) An applicant
wishing to claim an error on an examination administered by the
board must file a written request for board review in the board
office within 30 days after the date the examination was rcvicwed.
The request shall include all of the following:

(a) The applicant’s name and address.

(b) The type of license applied for.
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(c) A description of the perceived error, including reference
text citations or other supporting evidence for the applicant’s
claim.

(2) The request shall be reviewed by the board in consultation
with a subject matter expert. The applicant shall be notified in

writing of the board’s decision.

Note: The board office is located at 1400 East Washington Avenue, P.O. Box 8935,
Madison, Wisconsin 53708.

History: Cr. Register, April, 1999, No. 520, eff. 5-1-99.

DE2.09 Failure and reexamination. An applicant who
fails to achieve a passing grade on the board.-approved examina-

tion in clinical and laboratory demonstrations may apply for reex-
amination on forms provided by the board and shall pay the
appropriate fee for each reexamination as required in s. 440.05,
Stats. Ifthe applicant fails to achieve a passing grade on any part
of the second reexamination, the applicant may not be admitted to
any further examination until the applicant reapplies for licensure
and presents evidence satisfactory to the board of further profes-
sional training or education asthe board may prescribe following
its evaluation of the applicant’s specific case.
History: Cr. Register, June, 2001, Nu. 546, eff. 7-1-01.

Register, June, 2001. No. 546
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Chapter DE 3
PRACTICE OF DENTAL HYGIENE

DE 3.01 Supervision.
DE 3.02 Practice of dental hygiene defined.
DE 3.03 Prohibited practices.

DE 3.04 Oral systemic premedications and subgingival sustained release che-

motherapeutic agents.

Note: Chapter DE 3 as it existed on February 28, 1982 was repealed and a new
chapter DE 3 was created effective March 1, 1982

DE 3.01 Supervision. A dental hygienist shall practice
under the supervision of a licensed dentist in a dental facility or
a facility specified in s. 447.06 (2), Stats., if applicable.

History: Cr Register, February, 1982, No. 314, eff 3-1-82; correction made
under s, 13.93 (2m) (b) 7, Stats.

DE 3.02 Practice of dental hygiene defined.
(1) Those practices a dental hygienist may perform while a den-
tist is present in the dental facility include:

(a) Performing complete prophylaxis which may include:

1. Removing calcareous deposits, accretions and stains from
the surface of teeth;

2. Performing deep periodontal scaling, including root plan-
ing;

3. Polishing natural and restored tooth surfaces.

(b) Placing temporary restorations in teeth in emergency situa-
tions.

(c) Placing in an oral cavity:

1. Rubber dams; and
2. Periodontal surgical dressings.
(d) Removing from an oral cavity:
1. Rubber dams;
2. Periodontal surgical dressings; and
3. Sutures.
) ée) Removing excess cement from teeth, inlays, crowns,
bridges and fixed orthodontic appliances.

(2) Those practices a dental hygienist may perform whether or
not a dentist is present in the dental facility include:

(a) Preparing specimens for dietary or salivary analysis;

(b) Taking impressions for and fabricating study casts and
opposing casts;

(c) Making and processing dental radiograph exposures;

(d) Conducting a preliminary examination of the oral cavity
and surrounding structures which may include preparing case his-
tories and recording clinical findings for the dentist to review;

(e) Providing prevention measures, including application of
fluorides and other topical agents approved by the American den-
tal association for the prevention of oral disease.

(3) A dental hygienist shall report clinical findings made in

the practice of dental hygiene to the supervising dentist.
History: Cr Register, February, 1982, No 314, eff. 3-1-82.

DE 3.03 Prohibited practices. A dental hygienist may
not:
(1) Administer or prescribe, either narcotic or analgesics or
systemic—affecting nonnarcotic drugs, or anesthetics.
(2) Place or adjust dental appliances
(3) Diagnose any condition of the hard or soft tissues of the
oral cavity or prescribe treatment to modify normal or pathologi-
cal conditions of the tissues.
(4) Place and carve restorations, except as specified in's. DE
3.02 (1) (b).
History: Cr. Register. February, 1982,No 314, eff. 3-1-82.

DE 3.04 Oral systemic premedications and subgin-
gival sustained release chemotherapeutic agents.
(1) “Oral systemic premedications” means antibiotics that are
administered orally to patients prior to providing dental or dental
hygiene services in order to mitigate against the risk of patients
developing a bacterial infection.

(2) “Subgingival sustained release chemotherapeutic agents”
means medications that are applied under the gum tissue in perio-
dontal pockets to treat periodontal or gum disease.

(3) A dentist may delegate to a dental hygienist the adminis-
tration of oral systemic premedications and subgingival sustained
release chemotherapeutic agents to patients only if all of the fol-
lowing conditions are met:

(@) The administration is performed pursuant to a treatment
plan for the patient approved by a dentist.

(b) A dentist remains on the premises in which the administra-
tion is performed and is available to the patient throughout the

completion of the appointment.
History: Cr. Register, September, 2000, No. 537, eff. 10-1-00.

Register, September, 2000. No. 537
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Chapter DE 4
EDUCATIONAL PROGRAMS MEETING LICENSING AND CERTIFICATION REQUIREMENTS

DE 4.01 Board approval.

DE 4.02 Evaluation programs for foreign graduates.

Note: Chapter DE 4 as it existed on February 28, 1982wes repealed and a new
chapter DE 4 was created effective March 1, 1982.

DE 4.01 Board approval. Educational programs in the
subject areas of dentistry and dental hygiene shall be approved by
the board. The board approves educational programs accredited
by the commission on dental accreditation of the American dental
association and may approve other educational programs if the
program requires:

(1) A high school diploma or equivalent;
~ (2) A comprehensive course of study satisfactory to the board
in:

(a) Dentistry, including subjects specified in s. 447.03 (1),

Stats.; or
(b) Dental hygiene, including criteria specified in s. 447.04 (2),
Stats.

History: Cr. Register, February, 1982, No. 314, eff. 3-1-82; correction in (2) (b}
made under s. 13.93(2m) (b) 7, Stats.

DE 4.02 Evaluation programs for foreign graduates.
Evaluation programs for applicants who are graduates of dental
education programs in other countries shall be approved by the
board.

Note: Lists of approved schools and collegesin dentistry and dental hygiene and
approved foreign graduate evaluation programs are available upon request to the
board office at 1400 East Washington Avenue, P. O.Box §935, Madison, Wisconsin
53708.

History: Cr. Register, February, 1982, No. 314, eff. 3-1-82.

Register, April, 1999, No. 520
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Chapter DE 5
STANDARDS OF CONDUCT

DE 5.01
DE 5.02

Authority.
Unprofessional conduct.

DE 5.03 Prohibited practice.

Note: Chapter DE 5 as it existed on February 28, 1982, was repealed and a new
chapter DE 5 was created effective March 1, 1982

DE 5.01 Authority. Therules in this chapter are adopted
pursuant to ss. 15.08(5), 227.11 and 447.07 (3), Stats.

History: Cr Register, February, 1982, No 314, eff. 3—1-82; correction made un-
ders 1393 (2m) (b) 7. Stats,Register, March, 1988,No 387

DE5.02 Unprofessionalconduct. Unprofessional con-
duct by a dentist or dental hygienist includes:

(1) Engaging in any practice which constitutes a substantial
danger to the health, welfare or safety of a patient or the public.

(2) Practicing or attemptingto practice when unable to do so
with reasonable skill and safety to patients.

(3) Practicing or attemptingto practice beyond the scope of
any license or certificate.

(4) Practicingor attemptingto practice while the ability to per-
form services is impaired by physical, mental or emotional disor-
der, drugs or alcohol.

(5) Practicing in a manner which substantially departs from
the standard of care ordinarilyexercised by a dentist or dental hy-
gienist which harms or could have harmed a patient.

(6) Administering, dispensing, prescribing, supplying or ob-
taining controlled substances as defined in s. 961.01 (4), Stats.,
otherthan in the course of legitimatepractice, or as otherwise pro-
hibited by law.

(7) Intentionally falsifying patient records.

(8) Obtaining or attempting to obtain any compensation by
fraud.

(9) Impersonating another dentist or dental hygienist.

(10) Exercising undue influence on or taking unfair advan-
tage of a patient.

(11) Participatingin rebate or fee—splittingarrangements with
health care practitioners, unless the arrangements are disclosed to
the patient.

(12) Advertisingin amannerwhich is false, deceptive, or mis-
leading.

(B) Refusing to render servicesto a person because of race,
color, sex or religion.

(14) Having a license, certificate, permit, or registration
granted by another state to practice as a dentist or dental hygienist
limited, suspended or revoked, or subjectto any other disciplinary
action.

(15) Violating any law or being convicted of a crime the cir-
cumstances of which substantiallyrelate to the practice of a den-
tist or dental hygienist.

(16) Violating any provision of ch. 447, Stats., or any valid
rule of the board.

(17) Violating any provision of any order of the board.

(18) Failing to maintain records and inventories as required
by the United States department of justice drug enforcementad-
ministration, and under ch. 961, Stats., and s. Phar 8.02, Wis.
Adm. Code.

(20) Violating, or aiding or abetting the violation of any law
substantiallyrelated to the practice of dentistry or dental hygiene.

(21) Aiding or abetting or permitting unlicensed persons in
the practice of dentistry, as defined in s. 447.01 (8), Stats.

(22) Aiding or abetting or permitting unlicensed persons in
the practice of dental hygiene, as defined in s. 447.01 (3), Stats.

(23) Obtaining, prescribing, dispensing, administering or
supplying a controlled substance designated as a scheduleI1, III
or ['V stimulant in s. 961.16 (5), 961.18 (2m) or 961.20 (2mJ},
Stats., unless the dentist has submitted, and the board has ap-
proved, awritten protocol for use of a schedule 11, III or IV stimu-
lant for the purpose of clinical research, prior to the time the re-
search is conducted.

(24) Failing to hold a current certificate in cardiopulmonary
resuscitation unless the licensee has obtained a waiver from the
board based onamedical evaluation documenting physical inabil-
ity to comply. A waiver shall be issued by the board only if it is
satisfied that another person with current certification in CPR is
immediately available to the licensee when patients are present.

(25) After a request by the board, failing to cooperate in a
timely manner with the board's investigation of complaints filed
against the applicant or licensee. There is a rebuttable presump-
tion that a licensee or applicant who takes longer than 30 days to
respond to a request of the board has not acted in a timely manner
under this subsection.

(26) Practicing under an expired certificate of registration.

History: Cr. Register,February, 1982.No. 314,eff. 31 -82; ¢r. (23). Register,Au-
gust, 1984.No. 344. eff. 9-1-84; cr, (24) and (25), Register, March, 1988, No. 387,
eff. 4--1-88; cr. (26), Register, December, 1989, No. 408, eff. 1-1-90; am. (18), Reg-
ister. June, 1996, No. 486, eff. 7-1-96; am. (6), (FH],(21),(22), (23) andr. (19), Reg-
ister, April, 1999, No. 520, eff. 5-1-99.

DE 5.03 Prohibited practice. It isa prohibited practice
and shall be considered a violation of s. 447.07 (3) (k), Stats., if
a dentist abrogates the copayment provisions of a Contract by
agreeing to forgive any or all of the patient's obligation for pay-
ment under the contract. In this paragraph,“copayment provi-
sions''mean any terms within a contract with a third party where-
by the patient remains financially obligated to the dentist for
payment.

History: Cr.Register,February, 1982,No. 314. eff. 3-1-82; cr. (2), Register, May,

1984, No. 341, eff. 6-1--84; r. (1), renuin. (2), Register, April, 1986, No. 364. eff.
5-1-86.

Register, April, 1999. No. 520
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Chapter DE 6
UNPROFESSIONAL ADVERTISING

DE 6.01 Authority.

DE 6.02 Unprofessional advertising.

DE 6.01 Authority. The rules in this chapter are adopted

pursuant to authority in s. 447.07 (3) (0), Stats.

Ilistory: Cr.Register, February, 1982.No. 314, eff. 3-1-82; am., Register, April,
1999, Nu. 520, eff. 5-1-99.

DE 6.02 Unprofessional advertising. The following,
without limitation because of enumeration, constitute unprofes-
sional advertising:

(1) Publishing or communicating statements or claims in any
media which are false, fraudulent or deceptive.

(2) Compensating or giving anything of value to media repre-
sentatives in anticipation of or in return for professional publicity,
unless the payment or receipt of an object of value is disclosed to
the public.

(3) Refusing to honor payment in the amount of an advertised
price foraservice duringthe period of time stated in the advertise-
ment.

(4) Including in an advertisement:

(@) A patient’s identity or any identifiable fact, datum or infor-
mation, without the patient’s permission,

(b) A name of a dentist who has not been associated with the
advertising dentist for the past year or longer,

(c) Notice of a practice as a specialist in a dental specialty un-
less the dentist has successfully completed a post-doctorate
course approved by the commission on dental accreditation of the
American dental association in a specialty recognized by the
board. This limitation does not apply to a dentist who announced
a limitation of practice prior to 1967.

Note: Theboard recognizesthe followingdental specialties:endodontics,oral and
maxillofacial surgery, oral pathology, orthodontics, pedodontics, periodontics, pros-
thodonticsand public health.

History: Cr. Register, February, 1982,No. 314,eff. 3-1-82; r. (3), (4), (6), (7) ()
to (d) and (g), renum. 51, (7)(intro.), (e}, (Il and (h) to be (3), (4)(intro.}, (), (b) and
(c) and am. (4) (a) to (c), Register, April, 1986, No. 364, eff. 5-1-86.

Register, April, 1999, No. 520
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Chapter DE 7
CERTIFICATIONOF DENTAL HYGIENISTS TO ADMINISTER LOCAL ANESTHESIA

DE 7.01 Authority.
DE 7.02 Definitions.
DE 7.03 Qualifications for certification of licensed dental hygienists to ad-

minister local anesthesia.

DE 7.03 Application procedure.
DE 7.05 Educational requirements.
DE 7.06 Dentist responsibility for the administrationof local anesthetic

DE 7.01 Authority. Therules in this chapter are adopted
pursuant to ss. 15.08 (5) (b), 227.11(2)and 447.02 (2) (e), Stats.
History: Cr., Register, October, 1999, No. 526, eff. 11-1-99.

DE7.02 Definitions. Asused inthis chapter “accredited”

has the meaning under s. 447.01 (1), Stats.
History: Cr., Register, October, 1999, No. 526, eff. 11-1-99.

DE 7.03 Qualifications for certification of licensed
dental hygieniststo administerlocal anesthesia. An ap-
plicant for certification to administer local anesthesia shall be
granted a certificate by the board if the applicant complieswith all
of the following:

(1) Hasacurrentlicense to practice asa dental hygienist in this
state.

(2) Provides evidence of current qualification in cardiopul-
monary resuscitation from either the American heart association
or American red cross.

(3) Has completed the educational requirements ofs. DE 7.05.

(4) Has submitted the information required in the application

under s. DE 7.04.
History: Cr., Register, October, 1999, No. 526, eff. 11-1-99.

DE7.04 Application procedure. An applicant for a cer-
tificate to administer local anesthesia shall file a completed ap-
plication on a form provided by the board. The application shall
include all of the following:

(1) The dental hygienist license number in this state and the
signature of the applicant.

(2) Evidence of current qualification in cardiopulmonary re-
suscitation from either the American heart association or the
American red cross.

(3) Evidence of successful completion of a didactic and clini-
cal program sponsored by an accredited dental or dental hygiene
program, resulting in the dental hygienist becoming competent to
administer local anesthesia under the delegation and supervision
of a dentist, the curriculum of which meets or exceeds the basic
course requirements set forth in s. DE 7.05. For those dental hy-
gienists who arc employed and taking a local anesthesia program
as continuing education outside of the initial accredited dental hy-
giene program, the administration of local anesthesia on a non-—
classmate may be performed at the place where the dental hygien-
ist is employed. In those instances the application:

(a) Shall contain a statement From the employing dentist that
he or she supervised and verifies the successful completion of an
inferior alveolar injection on a patient who was informed of the
situation and granted his or her consent to the dentist, and that the
dentist assumed liability for the injection performed on the pa-
tient.

(b) Shall indicate that the inferior alveolar injection was com-
pleted within 6 weeks from the time that the licensed dental hy-
gienist completed the coursework; or, if licensed by endorsement
of a dental hygienist license from another state, within 6 weeks of
becoming licensed as a dental hygienist in this state.

Note: Applications are available upon request to the board office at 1400 East

Washington Avenue, P.O. Box 8935, Madison, Wisconsin 53708.
History: Cr. Register. October, 1999, No. 526. eft. 11-1-99.

DE7.05 Educational requirements. The following ed-
ucational requirements are necessary for the board to approve and
grant certification to a licensed dental hygienist in the administra-
tion of local anesthesia:

(1) The course in the administration of local anesthesia shall
be provided by an accredited dental or dental hygiene school.

(2) To participate in a course in the administration of local
anesthesia, a person shall do all of the following:

(a) Showevidcncc of current qualification in cardiopulmonary
resuscitation from either the American heart association or the
American red cross.

(b) Provide proof of possessing a license to practice asa dental
hygienist in this state, or having graduated from an accredited
dental hygiene program, or of being enrolled in an accredited den-
tal hygiene program.

(3) The local anesthesia course shall have the following com-
ponents and provide a minimum of 21 hours of instruction:

(a) Didactic instruction. Minimum of 10 hours, including but
not limitcd to the following topics:

1. Provide proof ofpossessing a license to practice as a dental
hygienist in this state, or having graduated from an accredited
dental hygiene program, or of being enrolled inan accredited den-
tal hygiene program.

2. Basic pharmacology and drug interactions

3. Chemistry, pharmacology and clinical properties of local
anesthesia, vasoconstrictors, and topical anesthesia.

4. Anatomical considerations for the administration of anes-
thesia.

5. Patient assessment for the administration of anesthesia.
6. Selection and preparation of armamentarium.

7. Recognition, management and emergency response to lo-
cal complications.

8. Recognition, management and emergency response to sys-
temic complications.

9. Ethical and legal considerations.
10. Techniques. for regional anesthesia.

(b) Experience in the clinical administration of local anesthe-
sia. Minimum of 11 hours in the following techniques:

1. Maxillary.

a. Posterior superior alveolar.

b. Middle superior alveolar

c. Anterior superior alveolar

d. Greater/lesser palatine

e. Nasopalatine.

f.  Supraperiosteal (infiltration) injection
2. Mandibular.

a. Inferior alveolar/lingual.

b. Mental/incisive nerve block.

c. Buccal nerve.

d. Periodontal ligament injection.
e. Intraseptal injection.

Register. October, 1999.No. 526

77



(c) Students performing injections as part of the clinical
coursework shall successfully perform all local anesthesia injec-
tions on their classmates as well as perform at least one successful
inferior alveolar injection on a non-classmate patient. For those
licensed dental hygienists who are completing this course in the
continuing education environment, the injection on a non—class-
mate patient may be performed in the office where the dental hy-
gienist is employed, as long as the employer—dentist agrees to Su-
pervise and submit verification of the successful completion of the
injection.

Register, October, 1999, No. 526

(d) A dentist licensed under ch. 447, Stats., shall be present in
the facility and available to both the patients and to the students

of the class.
History: Cr., Register, October, 1999, No. 526, eff. 11-1-99.

DE 7.06 Dentist responsibility for the administra-
tion of local anesthetic. The dentist is ultimately responsible
for all decisions regarding the administration of local anesthetic,
particularly in determining the pharmacological and physiologi-
cal considerations of each individual treatment plan.

History: Cr., Register,October, 1999, No. 526, eff. 11-1-99.
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Chapter DE 9
LABORATORIESAND WORK AUTHORIZATIONS

DE 9.01 Laboratories; definition.

DE 9.02 Work authorizations.

Note: Chapter DE 6 as it existed on April 30, 1972,was repealed and a new chapter
DE 6 was created effective May 1, 1972.

DE9.01 Laboratories;definition. The term ""dental lab-
oratory” means any dental workroom directly or indirectly
engaged in the construction, repair or alteration of appliancesto
be used as substitutes for or as a part of natural teeth or jaws or
associated structures, or for the correction of malocclusions or
deformities.

History: Cr. Register, April, 1972,No. 196, eft. 1-1-72;renum. from DE 6.01 and
am., Register, February, 1982, No. 314, eff. 31-82.

DE9.02 Work authorizations. Written work authoriza-
tions shall be on a form approved by the board which is substan-
tially similar to the official board form set forth below:

DENTAL LABORATORY WORK AUTHORIZATION
OFFICIAL WISCONSIN FORM

TO: DATE:
FROM: Dr. Tel. No.
Address
License No. and State
FOR:

PatientName or Identification Number

(Give name of manufacturer for materials and teeth)

TEETH: Anterior: Porcelain Plastic
Shade and Molds
Posterior: Porcelain Plastic

Shade and Molds

METAL: Gold Chrome Alloy ___ Others,

BASE MATERIAL:
OTHER MATERIALS:
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MG,

oW woy mEmMpDNN

Ej DESIGN ) pEsiGN(_
LOWER
Signature

DATE TO BE RETURNED

Use reverse side for additional instructions

(1 Jxach work authorizationor a carbon copy thereof shall be
retained and filed by the issuing dentist and by the dental labora-
tory for a period of at least 3 years from the date of issuance. The
filed work authorizationor carbon copy thcrcof shall be available
for inspection by the board or its representatives during such
period.

(2) No dental laboratory shall have in its possession any pros-
thetic dentures, bridges, orthodontic or other appliances or struc-
tures to be used as substitutes for or as a part of natural teeth or
jaws or associated structures, or for the correction of malocclu-
sions or deformities,either completed or being fabricated, without
having in its possession a written, signed work authorization
therefore.

(3 No dental laboratory shall advertise that it provides any
service directly to the public.

(4) The board, its agents or employesmay inspect dental labo-
ratories' records of work authorization. Any dental laboratory
which violates any provisions of this act, or refuses to allow the
board, its agents or employes to inspect the work authorization
records is subject to such penalties as provided by law.

History: Cr Register, April, 1972, No 196, eff. 5-1-72; renum from DE 6.02 and
am., Register, February, 1982, No 314 eff. 3-1-82.
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Chapter DE 11

ANESTHESIA
DE 11.01 Authority and purpose. DE 11.07 Examination.
DE 1102 Definitions. DE 11.08 Complicationsand emergencies.
DE 11.03 Restrictions on the use of general anesthesia and deep sedation. DE 11.09 D,
DE 11.04 Restrictions on the use of parenteral sedation. DE 11.10 Recordkeeping.
DE 11.05 Restrictions on the use of nitrous oxide inhalation sedation. DE 11.11 Office facilitiesand equipment.
DE 11.06 Risk management. DE 11.12 Reports of death or injury to the dentistry examining board.

DE 11.01 Authority and purpose. Therules inthis chap-
ter are adopted under authority in ss. 15.08 (5) (b), 227.11 (2) (a)
and 447.02 (2)(b), Stats., for the purpose of defining standards for
the administration of anesthesia by dentists. The standards speci-
fied in this chapter shall apply equally to gcncral anesthesia and
sedation, regardless of the route of administration.

History: Cr. Register, August, 1985, No. 356, eff. 9-1-85; am. Register, October,
1988,No. 394, eff. 11-1-88; am. Register, August, 1991, No. 428, eff, 9--1-91.

DE 11.02 Definitions. In this chapter,

(1) “Analgesia” means the diminution or elimination of pain
in the conscious patient.

(2) “Conscious sedation” means a minimally depressed level
ofconsciousness that retains the patient’s ability to independently
and continuously maintain an airway and respond appropriately
to physical stimulation and verbal command, produced by a phar-
macologic or non—pharmacologic method, or a combination of
pharmacologic and non—pharmacologic methods.

(3) “Deep sedation” means a controlled state of depressed
consciousness, accompanied by partial loss ofprotective reflexes,
including inability to respond purposefully to verbal command,
produced by a phamiacologic or non—pharmacologic method, or
a combination of pharmacologic and non—pharmacologic meth-
ods.

(4) “General anesthesia” means a controlled state of uncon-
sciousness accompanied by partial or complete loss of protective
reflexes, including inability to independently maintain an airway
and respond purposefully to physical stimulation or verbal com-
mand, produced by a pharmacologic or non-pharmacologic
method, or a combination of pharmacologic and non-pharmaco-
logic methods.

(5) “Parenteral sedation” means a depressed level of con-
sciousness produced by a pharmacologic method, including intra-
venous, intramuscular, subcutaneous, submucosal, and rectal
routes of administration, which retains the patient’s ability to in-
dependently and continuously maintain an airway and respond
appropriately to physical stimulation and verbal command.

History: Cr. Register, August, 1985. No. 356, eff. 9-1-85; r. and recr. Register,

October, 1988,No. 394, eff. 11-1-88;r. {4), renum. (1} to (3) tobe (2)to (4) and am.,
cr. (1) and (5), Register, August, 1991, No. 428, eff. 9--1-91.

DE 11.03 Restrictions on the use of general anes-
thesia and deep sedation. No dentist may employ or admin-
ister general anesthesia or deep sedation on an outpatient basis for
dental patients unless the dentist meets one of the following condi-
tions:

(1) The dentist has completed the equivalent of a minimum of
one year of advanced training in anesthesiology and related aca-
demic subjects beyond the undergraduate dental school level in a
program approved by the council on dental education of the
American dental association. The advanced training program
must be one which prepares the dentist to use general anesthesia,
local anesthesia, sedation and analgesia, and to apply the psycho-
logical aspects of managing pain and apprehension for the dental
patient. The training must include a minimum of 6 months de-

voted exclusively to learning general anesthesiaand related topics
in a hospital operating room, with the dentist assigned full-time
to the hospital anesthesiology service, and must include experi-
ence in the administration of general anesthesia as well as other
forms of pain control for ambulatory patients.

(2) The dentistisadiplomatofthe American board of oral and
maxillofacial surgery, or is a fellow or a member of the American
association of oral and maxillofacial surgeons, or isafellow of the
American dental society of anesthesiology.

(3) The dentist employs or works in conjunction with a certi-
ficd registered nurse anesthetist, or with a licensed physician or
dentist who is a member of the anesthesiology staff of an accred-
ited hospital, provided that the anesthesia personnel must remain
onthe premises of the dental facility until the patient under general
anesthesia or deep sedation regains consciousness.

(4) The dentist has been using general anesthesia on an outpa-
tient basis in a competent manner for 5 years before September 1,
1991, provided that the dentist complies with all other provisions
of this chapter.

Note: A copy of the Guidelinesfor Teachingthe Comprehensive Control of Pain
nnd .4nxiety in Dentistry is available for review at the board office, 1400 East Wash-
ington Avenue, Madison, WI. A copy may also be obtained from the publisher, the
Council on Dental Education ofthe American Dental Association, 211 East Chicago
Avenue, Chicago, IL. The Guidelines contain authoritativerecommendations on the
contents of trainingprogramsintended to developproficiency in the use of anesthesia
and sedation, and are useful guidance for persons considering such a program.

History: Cr. Register, August, 1991, No. 428, eff. 9-1-91.

~ DE11.04 Restrictionsontheuse of parenteral seda-
tion. No dentist may employ or administer parenteral sedation on
an outpatient basis for dental patients unless the dentist meets one
of the following conditions:

(1 Yhe dentist satisfies one of the conditions of s. DE 11.03.

(2) The dentist has successfully completed an intensive
course in the use of parenteral sedation which includes physical
evaluation of patients, airway management, and mechanical mon-
itoring. The course shall be sponsored by and presented at a hospi-
tal, university, or other educational facility accredited by the coun-
cil on dental education of the American dental association where
adequate facilities are available for patient care and the manage-
ment of medical emergencies, and shall be approved by the board
or the council on dental education ofthe American dental associa-
tion. The course shall consist of aminimum of 60 hours of instruc-
tion plus management of at least 10 patients on parenteral sedation
in a supervised clinical setting. During the course of instruction,
there shall never be more than 5 students to one instructor, and the
instructor shall be prepared to assess the competency of all partici-
pants at the conclusion of the course.

(3) The dentist has been using parenteral sedation on an outpa-
tient basis in a competent manner without incident for 5 years pre-
ceding September 1, 1991.

Note: A copy of the Guidelinesfor Teachingthe Comprehensive Control of Pain
and Anxierv in Dentistry is available for review at the board office. 1400East Wash-
ington Avenue, Madison, WI. A copy may also be obtained from the publisher. the
Council on Dental Education ofthe American Dental Association, 211 East Chicago
Avenue, Chicago, IL. The Guidelinescontain authoritative recommendationson the
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contentsof trainingprograms intended to develop proficiency in the use of anesthesia
and sedation, and are useful guidance for persons Considering such a program.
History: Cr. Register, August. 1991, No. 428, eff. 9-1-91.

DE11.05 Restrictionsonthe useof nitrousoxidein-
halation sedation. No dentist may employ or administer ni-
trous oxide inhalation sedation on an outpatient basis for dental
patients unless the dentist meets one of the following conditions:

(1) The dentist satisfies one of the conditions of s. DE 11.03.

(2) The dentist has successfully completed an intensive
course in the use of nitrous oxide inhalation sedation which in-
cludes physical evaluation of patients, airway management, and
mechanical monitoring. The course shall be sponsored by and pre-
sented at a hospital, university, or other educational facility ac-
credited by the council on dental education of the American dental
association where adequate facilitiesare available for patient care
and the management of medical emergencies, and shall be ap-
proved by the board or the council on dental education of the
American dental association. The course shall consist of a mini-
mum of 24 hours of instruction plus management of at least 5 pa-
tients on nitrous oxide inhalation sedation in a supervised clinical
setting. During the course of instruction, there shall never be more
than 10students to one instructor, and the instructor shall be pre-
pared to assess the competency of all participants at the conclu-
sion of the course.

(3) The dcntist has been using nitrous oxide inhalation con-
scious sedation in a dental office in a competent manner without
incident for 3years preceding September 1, 1991.

Note: A copy of the Guidelinesfor Teachingzae Comprehensive Control of Pain
and Anxiety in Denristry is availablefor review at the board office, 1400 East Wash-
ington Avenue, Madison, W1. A copy may also be obtained from the publisher, the
Councilon Dental Educationof the American Dental Association. 21 | East Chicago
Avenue, Chicago. IL. The Guidelines contain authoritativerecommendations on the
contentsof trainingprograms intended to developproficiency in the use of anesthesia
and sedation, and are useful guidance for persons considering such a program.

History: Cr. Register, August, 1991, No. 428. eff. 9-1-91.

DE 11.06 Risk management. To minimize risks to the
patient, a dentist who uses general anesthesia or conscious and
deep sedation during the course of dental treatment shall:

(1) Use only those drugs and techniques which they are com-
petent to administer based on education, training and experience,
and for which they understand the indications, contraindications,
adverse reactions and their management, drug interactions and
proper dosage for the desired effect;

(2) Limit the use of general anesthesia or conscious and deep
sedation to patients who require them due to such factors as the
extent and type of the operative procedure, psychological need or
medical status;

(3) Conduct comprehensive pre—operative evaluation of each
patient to include a comprehensive medical history, assessment of
current physical and psychological status, age and preference for
and past experience with sedation and anesthesia, and record this
information as specified in s. DE 11.07,;

(4) Conduct continuous physiologic and visual monitoring of
the patient from the onset of the procedure through recovery;

(5) Have available appropriate emergency drugs and facilities
as specified in ss. DE 11.0& and 11.11, and maintain proficiency
in their use;

(®)Utilize sufficient support personnel who are properly
trained for the fiinctions they are assigned to perform; and

(7) Treat medically compromised patients in a hospital or sim-
ilar setting equippedto provide for their care. The term “medically
compromised” refers to risk classifications of the American soci-

ety of anesthesiology.

History: Cr. Register, October, 1988, No. 394, eff. 11-1-88; renum. from DE
11.03, Register. August, 1991, No. 428. eff. 9-1-91; corrections in {3) and (5) made
under s. 13.93(2m) (b) 7.,Stats., Register. August, 1991. No. 428.

DE11.07 Examination. Prior to administration ofgeneral
anesthesia or parenteral sedation to any patient, a dentist shall re-
cord in the patient’s file the following information:
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(1) The patient’s vital statistics;

(2) The patient’s medical history which shall include any:

(a) Medical treatment received in the past 5 years;

(b) Current medication prescribed;

(c) Allergies diagnosed;

(d) Breathing problems;

(e) Respiratory disorders;

(f) Fainting or dizziness;

(9) Nervous disorders;

(h) Convulsions;

(i) Epilepsy;

() Heart problems;

(k) Stroke;

(L) Rheumatic fever;

(m) Hepatitis or liver disease;

(n) Kidney disease;

(o) Diabetes;

(p) Anemig;

ig) High or low blood pressure; and,

(r) Pregnancy, if applicable.

(3) The findings of a physical examination conducted by the
dentist which shall include:

(a) General appearance;

(b) Presence of scars or unusual masses on the patient’s head
or neck;

(c) Abnormal motor or sensory nerve deficits;

(d) Any limitations of the oral opening; and,

{e) Any pulmonary, neurologic or physiologictestindicated by
the patient’s medical history, as specified in sub. (2).

(4) Radiographic studies.

History: Cr. Register, August, | 285, Mo, 35%, . %[ £5, pesum. from DE 11.03,

Bepetor, Omnbee, | 905, Me, 394 off. 11-1-88; renum. from DE 11.04, Register, Au-
gust, 1991, No. 428, eff. 9-1-91,

DE 11.08 Complications and emergencies. In order
to administer general anesthesia or conscious and deep sedation,
a dentist shall be familiar with the symptoms and treatment of the
following complications and emergencies which may occur:

(1) Laryngospasm;

(2) Bronchospasm;

(3) Aspiration of emesis;

(4) Angina pectoris;

(5) Myocardial infarction;

(6)Hypotension;

(7) Hypertension;

(8) Cardiac arrest;

(9) Drug allergy;

(10) Hyperventilation; and,

(11) Convulsions.

History: Cr. Register, August, 1985,No. 356, eff. 9-1-85: renum. from DE 11.04
and am. (intro.). Register. October, 1988, No. 394, eff. 11-1-88: renurn. from DE
11.05, Register, August, 1991, No. 428, eff. 9-1-91.

DE 11.09 Drugs. The following drug types, as are ap-
propriate to the type of anesthesia or sedation used, shall be avail-
able in any dental office where general anesthesia or conscious
and deep sedation is administered:

(Dntravenous fluids;

(2) Cardiotonic drugs;

(3) Vasopressors;

(4) Anti-arrhythmic agents;

(5) Anti-hypertensive agents;

[B) Diuretics;

(7) Antiemetics;

(8) Narcotic antagonists; and,
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(9) Phenothiazine and tranquilizers.

History: Cr. Register, August, 1985, No. 356, eff. 9—1-85; renum. from DE 11.05
and am. (intro.), Register. October, 1988, No. 394, eff. 11-1-88; renum. from DE
11.06, Register. August, 1991, No. 428, eff. 9-1-91.

DE 11.10 Recordkeeping. In a patient’s record file, a
dentist shall document the treatment given and the patient’s re-
sponse to treatment. The record shall include:

(1) A written and dated medical history which is signed by the
dentist;

(2) A written examination chart with the proposed procedure
clearly indicated and probable complications written on the re-
cord;

(3) A consent form signed by the patient for any surgery pro-
posed;

(4) Radiographs;

(5) Anesthetic type, amount administered and any unusual
reactions;

(6) A1 prescriptions ordered; and,

(7) Pre—operative, intra—operative and post—operative vital
signs.

History: Cr. Register, August, 1985, No. %1, =fE 9- 135, renuweas. frein DE 11.07,
Register, August, 1991, No. 428, eff. 9-1-91.

DE 1111 Officefacilities and equipment. No general
anesthesia or sedation may be administered to a patient in a dental
office unless the dental office contains:

(1) An operating room;

(2) An operating chair or table;

(3) Suction equipment;

(4) An auxiliary lighting system which provides light intensi-
ty adequate to permit completion of any dental procedure in prog-
ress;

(5) Oxygen and gas—delivery systems which shall include:

(a) A capability to deliver oxygen to a patient under positive
pressure; and,

(b) Gas outlets.

(6) (a) For use of nitrous oxide inhalation conscious sedation,
the following equipment:

1. Adequate equipment with fail—safe features and a 25%
minimum oxygen flow;
2. A system equipped with a “scavenger” mask.

(c) For the purpose of this subsection “nitrous oxide inhalation
conscious sedation” means an altered level of consciousness that
retains the patient’s ability to independently and continuously
maintain an airway and respond appropriately to physical stimula-
tion or verbal command produced through the administration by
inhalation of a combination of nitrous oxide and oxygen.

(7) A sterilization area;

(8) A recovery area which shall include installed oxygen and
suction systems or the capability to operate portable oxygen and
suction systems;

(9) Gas storage facilities;

(10) Emergency airway equipment and facilities which shall
include:

(@) A full--face mask;

(b) Oral and nasopharyngeal airways;

(c) Endotracheal tubes suitable for children and adults;

(d) A laryngoscope with reserve batteries and bulbs;

(e) McgGill forceps; and,

ifi Equipment for performing a coniotomy or tracheostomy.

(11) Monitoring equipment which shall include:

(a) A sphygmomanometer; and:

(b) A stethoscope.

History: Cr. Register, August, 1985, No. 356, eff. 9-1-85; am. (intm.), renum.
(6) to (10) to be (7y to (11), er. (6}, Register, October, 1988, No. 394. eff. 11-1-88;
renum. from DE | 1AM and am, {mtre. ), Register, Supust, F0F], B, £28 1 9-1-01;
r. (6)(b), Register, April, 1999, No. 520, eff. 5-1-99.

DE 11.12 Reports of death or injuryto the dentistry
examining board. All dentists shall submit a complete report
within aperiod of 30 daysto the dentistry examining board of any
mortality or other incident occurring in the outpatient facilities of
such a dentist which results in temporary or permanent physical
or mental injury requiring hospitalization of the patient during, or
as a direct result of, dental procedures or anesthesia related there-
to.

History: Cr. Register, October, 1988, No. 394, eff. 11-1-88; renum. from DE
11.09, Register, August, 1991,No. 428, eff. 9-1-91.
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Chapter DE 12
DELEGATION OF FUNCTIONS TO UNLICENSED PERSONS

DE 12.01 Nondelegated functions DE 12.03 Reporting violations.
DE 12.02 Training. DE 12.04 Allowable delegation
DE12.01 Nondelegated functions. A dentist may not approved by the board ofthe successful completion ofthe training

delegate any dental procedure of any description to an unlicensed
person if the procedure to be delegated:

(2) Is of a character which may cause damage to the patient’s
teeth or oral cavity which cannot be remedied without profession-
al intervention.

(2) Is of a character which may cause adverse or unintended
general systemic reaction.

(3) Is intended, interpreted, or represented to be preliminary
assessments, dental hygiene treatment planning, oral screenings,
oral prophylaxes, scaling or root planing, or dental sealants, or any
portion of an oral prophylaxis other than supragingival rubber cup
and air polishing after calculus is removed if necessary.

History: Cr. Register, August, I 51, M, #2E, el 9-1 -5 am. (3), Register, Janu-

ary, 1996, No. 481. eff. 2-1-96; am. (3), Register. August, 1996, No. 488, ¢ff.
9-1-96.

DE 12.02 Training. A dentist who delegates any dental
procedure or function to an unlicensed person must first train or
verify the training of the person in the performance of the proce-
dure or function, and must maintain verifiable records on forms
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by the unlicensed person.
History: Cr. Register, August, 1991,No. 428, eff. 9-1-91.

DE 12.03 Reporting violations. A dentist or dental hy-
gienist who becomes aware that any dentist is improperly dele-
gating the performance of any dental procedure or function to an
unlicensed person, or to a person who is performing the delegated
procedure or function in a manner which is less than minimally
competent, shall report the circumstances to the board. Failure to
report the circumstances of improper delegation by a dentist
constitutes aiding and abetting the violation of a law substantially
related to the practice of dentistry or dental hygiene, andisa viola-
tion of s. DE 5.02 (20).

History: Cr. Register, August, 1991, No. 428, eff. 9-1-91.

DE 12.04 Allowable delegation. An unlicensed person
may remove plaque and materia alba with a mechanical device
only if the delegation of the function complies with ss. DE 12.01

and 12.02.
History: Cr. Register, August. 1991, No. 428, eff. 9-1-91.
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DEPARTMENT OF REGULATION AND LICENSING

Chapter RL 1
PROCEDURES TO REVIEW DENIAL OF AN APPLICATION

RL 1.01 Authority and scope.

RL 1.03 Definitions.

RL .04 Examination failure: retake and hearing.

RL 1.05 Notice of intent to deny and notice of denial
RL 1.06 Parties to a denial review proceeding.

RL 1.07 Request for hearing.

RL 1.08 Procedure.

RL 1.09 Conduct of hearing.
RL 1.10 Service.

RL 1. 11 Failure to appear.

RL 1.12 Withdrawal of request.
RL 1.13 Transcription fees.

RL 1.01 Authority and scope. Rules in this chapter are
adopted under authority in s.440.03 (1), Stats., for the purpose of
governing review of a decision to deny an application. Rules in
this chapter do not apply to denial of an application for renewal
of a credential. Rules in this chapter shall apply to applications
received on or after July 1, 1996.

Note: Procedures used for denial of an application for renewal of a credential are
found in Ch. RL 2, Wis. Admin. Code and s. 227.01 (3) (b), Stats.

History: Cr. Register, October, 1985, No. 358, eff. 11-1-85; am., Register, July,
1996, No: 487, eff. 8-1-96.

RL 1.02 Scope. History: Cr. Register, October, 1985, No. 358, eff. 11-1-85;
r., Register. July, 1996, No. 487, eff. 8-1-96.

RL 1.03 Definitions. In this chapter:

(1) “Applicant” means any person who appliesfor a credential
from the applicable credentialing authority. “Person” in this sub-
section includes a business entity.

(2) “Credential” means a license, permit, or certificate of cer-
tification or registration that is issued under chs. 440 to 480, Stats.

(3) “Credentialing authority” means the department or an
attached examining board, affiliated credentialing board or board
having authority to issue or deny a credential.

(4) “Denial review proceeding” means a class 1 proceeding as
defined in's. 227.01 (3) (aj, AALs. ,in which a credentialingauthor-
ity reviews a decision to deny a completed application for a cre-
dential.

(5) “Department” means the department of regulation and
licensing.

(6) “Division” means the division of enforcement in the

department.

History: Cr. Register, October, 1985, No. 358, eff. 11-1-85; correction in (4)
made under s. 13.93 (2m) (b) 7., Stats., Register, May, 1988, No. 389; am. (1), (4),
r. (2), renum. (3) to be (5), er. (2), (3), (6). Register, July, 1996, No. 487, ff. 8-1-96.

RL 1.04 Examination failure: retake and hearing.
(1) An applicant may request a hearing to challenge the validity,
scoring or administration of an examination if the applicant has
exhausted other available administrative remedies, including, but
not limited to, internal examination review and regrading, and if
either:

(a) The applicant is no longer eligible to retake a qualifying
examination.

(bj Reexamination is not available within 6 months from the
date of the applicant‘s last examination.

(2) A failing score on an examination does not give rise to the
right to a hearing if the applicant is eligible to retake the examina-
tion and reexamination is available within 6 months from the date
of the applicant’s last examination.

Note: An applicantis not eligible for a license until his or her application is com-
plete. An application is not complete until an applicant has submitted proof of having
successfully passed any required qualifying examination. If an applicant fails the
qualifyingexamination, but has the right to retake it within 6 months, the applicant
is not entitled to a hearing under this chapter.

History: Cr., Register. July, 1996, No. 487, eff. 8-1-96.

RL 1.05 Requestfor hearing. History: Cr. Register, October, 1985, No. 358,
eff. 11-1-85; correctionsin (2) (a) and (b} made unders. 13.93(2m) (b) 7., Stats.,
Register, May, 1958, No. 389; r. Register. July, 1996, No. 487, eff. 8-1-96.

RL 1.05 Notice of intent to deny and notice of denial.
(1) NoTICEOF INTENTTODENY. (a) A notice of intent to deny may

be issued upon an initial determination that the applicant does not
meet the eligibility requirements for a credential. A notice of
intent to deny shall contain a short statement in plain language of
the basis for the anticipated denial, specify the statute, rule or other
standard upon which the denial will be based and state that the
application shall be denied unless, within 45 calendar days from
the date of the mailing of the notice, the credentialing authority
receives additional information which shows that the applicant
meets the requirements for a credential. The notice shall be sub-
stantially in the form shown in Appendix I.

(b) If the credentialing authority does not receive additional
information within the 45 day period, the notice of intent to deny
shall operate as a notice of denial and the 45 day period for
requesting a hearing described in s. RL 1.07 shall commence on
the date of mailing of the notice of intent to deny.

(c) If the credentialing authority receives additional informa-
tion within the 45 day period which fails to show that the applicant
meets the requirements for a credential, a notice of denial shall be
issued under sub. (2).

(2) noTice or mesuaL  If the credentialing authority deter-
mines that an applicant does not meet the requirements for a cre-
dential, the credentialing authority shall issue a notice of denial in
the form shown in Appendix 1. The notice shall contain a short
statement in plain language of the basis for denial, specify the stat-
ute, rule or other standard upon which the denial is based, and be
substantially in the form shown in Appendix I1.

History: Cr., Register, July, 1996, eff. 8-1-96.

RL 1.06 Parties to a denial review proceeding. Par-
ties to a denial review proceeding arc the applicant, the crcdential-
ing authority and any person admitted to appear under s. 227.44
(2m), Stats.

History: Cr Register, October, 1985, No. 358, eff. 11-1-85, renum. from RL
1.04 and am., Register, July, 1996, No. 487, eff. 8-1-96.

RL 1.07 Request for hearing. An applicant may request
a hearing within 45 calendar days after the mailing of a notice of
denial by the credentialing authority. The request shall be in writ-
ing and set forth all of the following:

(1 yhe applicant’s name and address.

(2) The type of credential for which the applicant has applied.

(3) A specific description of the mistake in fact or law which
constitutes reasonable grounds for reversing the decision to deny
the application for a credential. If the applicant asserts that a mis-
take in fact was made, the request shall include a concise state-
ment of the essential facts which the applicant intends to prove at
the hearing. If the applicant asserts a mistake in law was made,
the request shall include a statement of the law upon which the

applicant relies.
History: Cr., Register, July, 1996, No. 487, eff. 8-1-96.

RL 1.08 Procedure. The procedures for a denial review
proceeding are:

(1) REVIEW OFREQUESTFORHEARING Within 45 calendar days
of receipt of a request for hearing, the credentialing authority or
its designee shall grant or deny the request for a hearing on a denial
of a credential. A request shall be granted if requirements in s. RL
1.07are met, and the credentialing authority or its designee shall

Register. July. 1996, No. 487
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notify the applicant of the time, place and nature of the hearing.
If the requirements in s. RL. 1.07 are not met, a hearing shall be
denied, and the credentialing authority or its designee shall inform
the applicant in writing of the reason for denial. For purposes of
a petition for review under s. 227.52, Stats., a request is denied if
a response to a request for hearing is not issued within 45 calendar
days of its receipt by the credentialing authority.

(2) DESIGNATION OF PRESIDING OFFICER. An administrative
law judge employed by the department shall preside over denial
hearings: unless the credentialing authority designates otherwise.
The administrative law judge shall be an attorney in the depart-
ment designated by the department general counsel, an employe
borrowed from another agency pursuant to s. 20.901, Stats., or a
person employed as a special project or limited term employe by
the department, except that the administrative law judge may not
be an employe in the division.

(3) Discovery. Unless the parties otherwise agree, no discov-
ery is permitted, except for the taking and preservation of evi-
dence as provided in ch. 804, Stats., with respect to witnesses
described in s. 227.45 (7) (a) to (d), Stats. An applicant may
inspect records under s. 19.35, Stats., the public records law.

(4) BURDEN OF PROOF. The applicant has the burden of proof
to show by evidence satisfactory to the credentialing authority that
the applicant meets the eligibility requirements set by law for the
credential.

History: Cr., Register, July, 1996, No. 487, eff. 8-1-96.

RL 1.09 Conduct of hearing. (I) REcorDp. A steno-
graphic, electronic or other record shall be made of all hearings in
which the testimony of witnesses is offered as evidence, and of
other oral proceedings when requested by a party.

(2) ADJOURNMENTS. The presiding officer may, for good
cause, grant continuances, adjournments and extensions of time.

(3) SusroENAS. (a) Subpoenas for the attendance of any wit-
ness at a hearing in the proceeding may be issued in accordance
with s. 227.45 (6m), Stats.

(b) A presiding officer may issue protective orders according
to the provisions of s. 805.07, Stats.

(4) MorTions. All motions, except those made at hearing, shall
be in writing, filed with the presiding officer and a copy served
upon the opposing party not later than 5 days before the time spe-
cified for hearing the motion.

(5) EvVIDENCE. The credentialing authority and the applicant
shall have the right to appear in person or by counsel, to call,
examine and cross-examine witnesses and to introduce evidence
into the record. If the applicant submits evidence of eligibility for
a credential which was not submitted to the credentialing author-
ity prior to denial of the application, the presiding officer may
request the credentialing authority to reconsider the application
and the evidence of eligibility not previously considered.

Register. July, 1996, No. 487
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(6) BRrIEFs. The presiding officer may require the filing of
briefs.

(7) LocaTion OF HEARING. All hearings shall be held at the
offices of the department in Madison unless the presiding officer
determines that the health or safety of a witness or of a party or an

emergency requires that a hearing be held elsewhere.
History: Cr., Register, July, 1996, Nu. 487, eff. 8-1-96.

RL 1.10 Service. Service of any document on an applicant
may be made by mail addressed to the applicant at the last address
filed in writing by the applicant with the credentialing authority.

Service by mail is complete on the date of mailing.
History: Cr. Register, October, 1985, No. 358, eff. 11-1-85; renum. from RL
1.06 and am., Register. July, 1996, Nu. 487, eff. 8-1-96.

RL 1.11 Failureto appear. In the event that neither the
applicant nor his or her representative appears at the time and
place designated for the hearing, the credentialing authority may
take action based upon the record as submitted. By failing to
appear, an applicant waives any right to appeal before the creden-
tialing authority which denied the license.

History: Cr. Register, October, 1985, No. 358. eff. 11-1-85; renum. from RL
1.07 and am., Register, July, 1996, No. 487, eff. 8-1-96.

RL 1.12 Withdrawal of request. A request for hearing
may be withdrawn at any time. Upon receipt of a request for with-
drawal, the credentialing authority shall issue an order affirming
the withdrawal of a request for hearing on the denial.

History: Cr., Register, July, 1996, No. 487, eff. 8-1-96.

RL 1.13 Transcriptionfees. (1) The fee charged for a
transcript of a proceeding under this chapter shall be computed by
the person or reporting service preparing the transcript on the fol-
lowing basis:

(a) If the transcript is prepared by a reporting service, the fee
charged for an original transcription and for copies shall be the
amount identified in the state operational purchasing bulletin
which identifies the reporting service and its fees.

(b) Ifatranscriptis prepared by the department, the department
shall charge a transcription fee of $1.75 per page and a copying
charge of $.25 per page. If 2 or more persons request a transcript,
the department shall charge each requester a copying fee of $.25
per page, but may divide the transcript fee equitably among the
requesters. If the department has prepared a written transcript for
its own use prior to the time a request is made, the department shall
assume the transcription fee, but shall charge a copying fee of $.25
per page.

(2) A person who is without means and who requires a tran-
script for appeal or other reasonable purposes shall be furnished
with a transcript without charge upon the filing of a petition of
indigency signed under oath. For purposes of this section, a deter-
mination of indigency shall be based on the standards used for
making a determination of indigency under s. 977.07, Stats.

History: Cr., Register, Jaly, 1996, No. 487, eff. 8-1-96.
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Chapter RL 1
APPENDIX |
NOTICE OF INTENT TO DENY

[DATE]
[NAME and
ADDRESS OF APPLICANT]

Re: Application for [TYPE OF CREDENTIAL]; Notice of Intent to Deny

Dear [APPLICANTI:

PLEASE TAKE NOTICE that the state of Wisconsin [CREDENTIALING AUTHORITY] has reviewed
your application for a [TYPE OF CREDENTIAL]. On the basis of the application submitted, the [CREDENTIALING
AUTHORITYT] intends to deny your application for reasons identified below unless, within 45 calendar days from the
date of the mailing of this notice, the [CREDENTIALING AUTHORITY] receives additional information which
shows that you meet the requirements for a credential.

[STATEMENTOF REASONS FOR DENIAL]
The legal basis for this decision is:

[SPECIFY THE STATUTE,RULE OR OTHER STANDARD UPON
WHICH THE DENIAL WILL BE BASED]

If the [CREDENTIALINGAUTHORITY] does not receive additional informationwithin the 45 day period, this
notice of intent to deny shall operate as a notice of denial and the 45 day period you have for requesting a hearing shall
commence on the date of mailing of this notice of intent to deny.

[Designated Representative of Credentialing Authority]

PLEASE NOTE that you have a right to a hearing on the denial of your application if you file a request for
hearing in accordance with the provisions of Ch. RL 1 of the Wisconsin Administrative Code. If you do not submit
additional information in support of your application, you may request a hearing within 45 calendar days after the
mailing of this notice. Your request must be submitted in writing to the [CREDENTIALING AUTHORITY] at:

Department of Regulation and Licensing
1400 East Washington Avenue

P.O. Box 8935

Madison, WI 53708-8935

The request must contain your name and address, the type of credential for which you have applied, a
specific description of the mistake in fact or law that you assert was made in the denial of your credential, and a
concise statement of the essential facts which you intend to prove at the hearing. You will be notified in writing of the
[CREDENTIALING AUTHORITY’S’] decision. Under s. RL 1.08 of the Wisconsin Administrative Code, a request
for a hearing is denied if a response to a request for a hearing is not issued with 45 days of its receipt by the
[CREDENTIALINGAUTHORITY]. Time periods for a petition for review begin to run 45 days after the
[CREDENTIALING AUTHORITYT] has received a request for a hearing and has not responded.

Register, July. 1996,No. 487
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Chapter RL 1
APPENDIX H
NOTICE OF DENIAL

[DATE]
[NAME and
ADDRESS OF APPLICANT]

Re: Application for [TYPE OF CREDENTIAL]; Notice of Denial

Dear [APPLICANT]:

PLEASE TAKE NOTICE that the state of Wisconsin [CREDENTIALINGAUTHORITY] has reviewed
your applicationfor a [TYPE OF CREDENTIAL] and denies the application for the following reasons:

[STATEMENT OF REASONS FOR DENIAL]

The legal basis for this decision is:

[SPECIFY THE STATUTE,RULE OR OTHER STANDARD UPON
WHICH THE DENIAL WILL BE BASED]

[Designated Representative of Credentialing Authority]

PLEASE NOTE that you have a right to a hearing on the denial of your application if you file a request for
hearing in accordance with the provisions of Ch. RL 1 of the Wisconsin Administrative Code. You may requesta
hearing within 45 calendar days after the mailing of this notice of denial. Your request must be submitted in writing to
the [CREDENTIALING AUTHORITY] at:

Department of Regulation and Licensing
1400 East Washington Avenue

P.O. Box 8935

Madison, Wi 53708-8935

The request must contain your name and address, the type of credential for which you have applied, a specific
description of the mistake in fact or law that you assert was made in the denial of your credential, and a concise
statement o f the essential facts which you intend to prove at the hearing. You will be notified in writing of the
[CREDENTIALING AUTHORITY’S] decision. Under s. RL 1.08 of the Wisconsin Administrative Code, a request
for a hearing is denied ifa response to a request for a hearing is not issued within 45 days of its receipt by the
[CREDENTIALING AUTHORITY]. Time periods for a petition for review begin to run 45 days after the
[CREDENTIALING AUTHORITYT has received a request for a hearing and has not responded.

Register, July, 1996, No. 487
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Chapter RL 2

PROCEDURES FOR PLEADING AND HEARINGS

RL 201 Authority.

RL 2.02 Scope; kinds of proceedings.

RL 2.3 Definitions.

RL 2.05 Receiving informal complaints.

RL 2.036 Procedure for settlement conferences.

RL 2.037 Parties to a disciplinary proceeding.

RL 2.04 Commencementof disciplinary proceedings.
RL 2.06 Pleadingsto be captioned.

RL 2.06 Complaint.

RL 2.07 Notice of hearing.

RL 2.08 Service and filing of complaint, notice of hearing and other papers.

RL 2.09 Answer.

RL 2.10 Administrative law judge.
RL2.11 Prehearing conference.
RL2.12 Settlements.

RL2.13 Discovery.

RL2.14 Default.

RL 2.15 Conduct of hearing.
RL2.16 Witness fees and costs.
RL 2.17 Transcription fees.
RL2.18 Assessment of costs.

RL2.0L Authority. Therulesinch. RL 2 arc adopted pur-
suant to authority in s. 440.03 (1), Stats., and procedures in ch.
227, Stats.

History: Cr. Register, October, 1978,No. 274, eff. 11-1-78;am. Register, May,
1982,No. 317, eff, 6-1-82.

RL2.02 Scope; kinds of proceedings. The rulesin this
chapter govern procedures in class 2 proceedings, as defined in s.
227.01 (3) (b), Stats., against licensees before the department and
all disciplinary authorities attached to the department, except that
s. RL 2.17 applies also to class 1 proceedings, as defined in s.
227.01 (3) (a), Stats.

History: Cr. Register, October, 1978,No. 274, eff. 11-1-78;am. Register, May,
%82, Mo, 317, 2T, 6-1-82; corrections made unders. 13.9B{Imj (b} 7. 5iais, Frgiv-
ter. May, 1988,No, 389;am. Register, June, 1992,No. 438. eff. 7-1-92.

RL 2.08 Definitions. In this chapter:
(1) “Complainant” means the person who signs a complaint.

(2) “Complaint” means a document which meets the require-
ments of ss. RL 2.05 and 2.06.

(3)“Department” means the department of regulation and li-
censing.

(4) “Disciplinary authority” means the department or the at-
tached examining board or board having authority to revoke the
license of the holder whose conduct is under investigation.

(5) “Disciplinary proceeding” means a proceeding against
one or more licensees in which a disciplinary authority may deter-
mine to revoke or suspend a license, to reprimand a licensee, to
limit a license, to impose a forfeiture, or to refuse to renew a li-
cense because of a violation of law.

(6) “Division” means the division of enforcement in the de-
partment.

(7) “Informal complaint” means any written information sub-
mitted to the division or any disciplinary authority by any person
which requests that a disciplinary proceeding be commenced
against a licensee or which alleges facts, which if true, warrant dis-
cipline.

(8) “Licensee” means aperson, partnership, corporation or as-
sociation holding any license, permit, certificate or registration
granted by a disciplinary authority or having any right to renew a
license, permit, certificate or registration granted by adisciplinary
authority.

(9) “Respondent” means the person against whom a disciplin-
ary proceeding has been commenced and who is named as respon-
dent in a complaint.

(10) “Settlement conference” means a proceeding before a
disciplinary authority or its designee conducted accordingto s.RL
2.036, in which a confcrence with one or more licensee is held to

attempt to reach a fair disposition of an informal complaint prior
to the commencement of a disciplinary proceeding.

History: Cr. Register, October, 1978,No. 274, eff. 11-1-78; am. (1) and (6), re-
num. (7)and (8) to be (8) and (9), cr. (7), Register, May, 1982,No. 317,eff. 6-1-82;
(1), rerum, L3N0 ()00 b (1) b (30 e, (40and {10, =n. (55, (7] @nd {§), Regiter,
June, 1992,No. 438, eff. 7-1-2.

RL 2.035 Receiving informal complaints. All infor-
mal complaints received shall be referred to the division for filing,
screeningand, if necessary, investigation. Screening shall be done
by the disciplinary authority, or, if the disciplinary authority di-
rects, by a disciplinary authority member or the division. In this
section, screening is a preliminary review of complaintsto deter-
mine whether an investigation is necessary. Considerations in
screening include, but are not limited to:

(1) Whether the person complained against is licensed;

(2) Whether the violation alleged is a fee dispute;

(3 Whether the matter alleged, if taken as a whole, is trivial;
and

(4) Whether the matter alleged is a violation of any statute,
rule or standard of practice.

History: Cr. Register, May, 1982,No. 317,eff. 61—82;am_(intro.) and (3), Reg-
ister. June, 1992,No. 438, eff. 7-1--92.

RL2.036 Procedurefor settlement conferences. At
the discretion of the disciplinary authority, a settlement confer-
ence may be held prior to the commencement of a disciplinary
proceeding, pursuant to the following procedures:

(1) SELECTIONOF INFORMAL COMPLAINTS Thedisciplinary au-
thority or its designee may determine that a settlement conference
is appropriate during an investigation of an informal complaint if
the information gathered during the investigation presents reason-
able groundsto believe that a violation of the laws enforced by the
disciplinary authority has occurred. Considerations in making the
determination may include, but are not limited to:

(a) Whether the issues arising out of the investigation of
the informal complaint are clear, discrete and sufficiently
limited to allow for resolution in the informal setting of a
settlement conference; and

(b) Whether the facts of the informal complaint are un-
disputed or clearly ascertainable from the documents re-
ceived during investigation by the division.

(2)Procebures When the disciplinary authority or its desig-
nee has selected an informal complaint for a possible settlement
conference, the licensee shall be contacted by the division to de-
termine whether the licensee desires to participate in a settlement
conference. A notice of settlement conference and a description
of settlement conference procedures, prepared on forms pre-
scribed by the department, shall be sent to all participants in ad-
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vance of any settlement conference. A settlement conference shall
not be held without the consent of the licensee. No agreement
reached between the licensee and the disciplinary authority or its
designee at a settlement conference which imposes discipline
upon the licensee shall be binding until the agreement is reduced
towriting, signed by the licensee, and accepted by the disciplinary
authority.

(3) ORAL STATEMENTS AT SETTLEMENT CONFERENCE. Oral
statements made during a settlement conference shall not be
introduced into or made part of the record in a disciplinary pro-
ceeding.

History: Cr. Register, June, 1992, No. 438, eff. 7-1- 141,

RL 2.037 Parties to a disciplinary proceeding. Par-
ties to a disciplinary proceeding are the respondent, the division
and the disciplinary authority before which the disciplinary pro-
ceeding is heard.

History: Cr. Register, May, 1982, No. 317, eff. 6-1-82: renum. fiam RL 2.036
and am. ,Register, June, 1992, No. 438, eff. 7-1-92.

RL 2.04 Commencement of disciplinary proceed-
ings. Disciplinary proceedings are commenced when a notice of
hearing is filed in the disciplinary authority office or with a desig-
nated administrative law judge.

History: Cr. Register, February, 1979, No. 278, eff. 3-1-79; am. Register, June,
1992, No. 438. eff. 7-1-92.

RL 2.05 Pleadingsto be captioned. All pleadings, no-
tices, orders, and other papers filed in disciplinary proceedings
shall be captioned: “BEFORE THE ”and shall be en-
titled: “IN THEMATTER OFDISCIPLINARY PROCEEDINGS
AGAINST ,RESPONDENT.”

History: Cr. Register, October, 1978, No. 274, eff. 11-1-78.

RL 2.06 Complaint. A complaint may be made on infor-
mation and belief and shall contain:

(1) The name and address of the licensee complained against
and the name and address of the complainant;

(2) A short statement in plain language of the cause for disci-
plinary action identifying with reasonable particularity the trans-
action, occurrence or event out of which the cause arises and spec-
ifying the statute, rule or other standard alleged to have been
violated;

(3) A request in essentially the following form: “Wherefore,
the complainant demands that the disciplinary authority hear evi-
dence relevant to matters alleged in this complaint, determine and
impose the discipline warranted, and assess the costs of the pro-
ceeding against the respondent;” and,

(4) The signature of the complainant.

History: Cr. Register, October, 1978, No. 274, eff. 11-1-78; am_(inho.), (3) and
(4), Register, June, 1992, No. 438. eff. 7-1-92.

RL2.07 Noticeof hearing. (1) A notice of hearing shall
be sent to the respondent at least 10days prior to the hearing, un-
less for good cause such notice is impossible or impractical, in
which case shorter notice may be given, but in no case may the no-
tice be provided less than 48 hours in advance of the hearing.

(2) Anotice of hearing to the respondent shall bz substantially
in the form shown in Appendix I and signed by a disciplinary au-
thority member or an attorney in the division.

History: Cr. Register. October. 1978,No. 274, eff. 11-1-78; am(2) (intro.), Reg-
ister, February, 1979, No. 278, eff. 3~1--79; r. and recr. Register,June, 1992, No. 438,
eff. 7-1-92.

RL 2.08 Service and filing of complaint, notice of
hearingand other papers. (1) The complaint, notice of hear-
ing, all orders and other papers required to be served on a respon-
dent may be served by mailing a copy of the paper to the respon-
dent at the last known address of the respondent or by any
procedure described in's. 801.14(2), Stats. Service by mail iscom-
plete upon mailing.
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(2) Any paper required to be filed with a disciplinary authority
may be mailed to the disciplinary authority office or, if an admin-
istrative lawjudge has been designated to preside in the matter, to
the administrative lawjudge and shall be deemed filed on receipt
at the disciplinary authority office or by the administrative law
judge. An answer under s. RL 2.09, and motions under s. RL 2.15
may be filed and served by facsimile transmission. A document
filed by facsimile transmission under this section shall also be
mailed to the disciplinary authority. An answer or motion filed by
facsimile transmission shall be deemed filed on the first business
day after receipt by the disciplinary authority.

History: Cr. Register, October, 1978,No. 274, eff. 11--1--78; am. (2), Register,
June, 1992, No. 438, eff. 7-1-92.

RL2.09 Answer. (1) Ananswer to a complaint shall state
in short and plain terms the defenses to each cause asserted and
shall admit or deny the allegations upon which the complainant re-
lies. If the respondent is without knowledge or information suffi-
cient to form a belief as to the truth of the allegation, the respon-
dent shall so state and this has the effect of a denial. Denials shall
fairly meet the substance of the allegations denied. The respon-
dent shall make denials as specific denials of designated allega-
tions or paragraphs but if the respondent intends in good faith to
deny only a part or a qualification of an allegation, the respondent
shall specify somuch of it as true and material and shall deny only
the remainder.

(2) The respondent shall set forth affirmatively in the answer
any matter constituting an affirmative defense.

(3) Allegations in a complaint are admitted when not denied
in the answer.

(4) An answer to a complaint shall be filed within 20 days
from the date of service of the complaint.

History: Cr. Register. October. 1978, No. 274, eff. 11-1-78; am. (4), Register,

February, 1979, No. 278, eff. 3-1-79; am{1), (3) and (4), Register, June, 1992, No.
438, eff. 7-1-92.

RL 2.10 Administrative law judge. (1) DESIGNATION.
Disciplinary hearings shall be presided over by an administrative
lawjudge employed by the department unless the disciplinary au-
thority designates otherwise. The administrative law judge shall
be an attorney in the department designated by the department
general counsel, an employe borrowed from another agency pur-
suanttos.20.901, Stats., oraperson employed as a special project
or limited term employe by the department, except that the admin-
istrative law judge may not be an employe in the division.

(2) AuTHORITY. An administrative law judge designated un-
derthis section to preside over any disciplinary proceeding has the
authority described in s. 227.46 (1), Stats. Unless otherwise di-
rected by a disciplinary authority pursuantto s. 227.46 (3), Stats.,
an administrative lawjudge presiding overadisciplinary proceed-
ing shall prepare a proposed decision, including findings of fact,
conclusions of law, order and opinion, in a form that may be
adopted as the final decision in the case.

(3) SERVICE OF PROPOSED DECISION. Unless otherwise directed
by adisciplinary authority, the proposed decision shall be served
by the administrative law judge on all parties with anotice provid-
ing each party adversely affected by the proposed decision with
an opportunity to file with the disciplinary authority objections
and written argument with respect to the objections. A party ad-
versely affected by a proposed decision shall have at least 10days
from the date of service of the proposed decision to file objections
and argument.

History: Cr. Register, October, | 978, B, I74,&0T. 11-1-78; r.and recr. (1), Regis-
ter, November, 1986, No. 371. eff. 12--1-86; correction in (2) made under s. 13.93

(2 (o) 7., Stats.. Register, May, 1988,No. 389; am.Register. June, 1992, No. 438,
eff. 7-1-92.

RL2.11 Prehearing conference. Inany matter pending
before the disciplinary authority the complainant and the respon-
dent, or their attorneys, may be directed by the disciplinary au-
thority or administrative lawjudge to appear at a conference or to
participate in a telephone conference to consider the simplifica-



tion of issues, the necessity or desirability of amendments to the
pleadings, the admission of facts or documents which will avoid
unnecessary proof and such other matters as may aid in the dis-
position of the matter.

History: Cr. Register, October, 1978,No. 274, eff. 11-1-78; am.Register. June,
1992, No. 438, eff. 1992.

RL2.12 Settlements. No stipulation or settlement agree-
ment disposing of a complaint or informal complaint shall be ef-
fective or binding in any respect until reduced to writing, signed
by the respondent and approved by the disciplinary authority.

History: Cr. Register, October, 1978, No. 274, eff. 11-1-78; am. Register, June,
1992, NQ. 438. eff. 7-1-92.

RL2.13 Discovery. Theperson prosecuting the complaint
and the respondent may, prior to the date set for hearing, obtain
discovery by use of the methods described in ch. 804, Stats., for
the purposes set forth therein. Protective orders, including orders
to terminate or limit examinations, orders compelling discovery,
sanctions provided in s. 804.12, Stats. or other remedies as are ap-
propriate for failure to comply with such orders may be made by

the presiding officer.
History: Cr. Register, October, 1978,No. 274, eff. 11-1-78.

RL 2.14 Default. If the respondent fails to answer as re-
quired by s. RL 2.09 or fails to appear at the hearing at the time
fixed therefor, the respondent is in default and the disciplinary au-
thority may make findings and enter an order on the basis of the
complaint and other evidence. The disciplinary authority may, for
good cause, relieve the respondent from the effect of such findings
and permit the respondent to answer and defend at any time before
the disciplinary authority enters an order or within a reasonable
time thereafter.

History: Cr. Register, October, 1978. No. 274, eff. I1-1-73; am. Register, June,
1992, No. 438, eff. 7-1-92.

RL 2.15 Conduct of hearing. (1) PRESIDING OFFICER.
The hearing shall be presided over by amember of the disciplinary
authority or an administrative lawjudge designated pursuant to s.
RL 2.10.

(2) RECORD. A stenographic, electronic or other record shall
be made of all hearings in which the testimony of witnesses is of-
fered as evidence.

(3) EvipeNce. The complainantand the respondent shall have
the right to appear in person or by counsel, to call, examine, and
cross—examine witnesses and to introduce evidence into the re-
cord.

(4) Brigrs. The presiding officer may require the filing of
briefs.

(5) Mortions. All motions, exceptthose made at hearing, shall
be in writing, filed with the presiding officer and a copy served
upon the opposing party not later than 5 days before the time spe-
cified for hearing the motion.

(6) ADJOURNMENTS. The presiding officer may, for good
cause, grant continuances, adjournments and extensions of time.

(7) SuBPOENAS. (a) Subpoenas for the attendance of any wit-
ness at a hearing in the proceeding may be issued in accordance
with s. 885.01, Stats. Service shall be made in the manner pro-
vided in s. 805.07 (5), Stats. A subpoena may command the person
to whom it is directed to produce the books, papers, documents,
or tangible things designated therein.

(b) A presiding officer may issue protective orders according
to the provision the provisions of s. 805.07, Stats.
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(8) LocATIioN oF HEARING. All hearings shallbe held at the of-
fices of the department ofregulation and licensing in Madison un-
less the presiding officer determines that the health or safety of a
witness or of a party or an emergency requires that a hearing be

held elsewhere.
History:, Cr. Register, October, 1975,No. 274, eff. 11-1-78; am. (1), (5)and (6),
cr. (8), Register, June, 1992, No. 438. eff. 7-1-92.

RL 2.16 Witness fees and costs. Witnesses subpoe-
naed at the request of the division or the disciplinary authority
shall be entitled to compensation from the state for attendance and

travel as provided in ch. 885. Stats.
History: Cr. Register, October, 1978, No. 274, eff. 11-1-78: am. Register, June.
1992. No. 438, eff. 7-1--92,

RL 2.17 Transcriptionfees. (1) The fee charged for a
transcript of a proceeding under this chapter shall be computed by
the person or reporting service preparing the transcript on the fol-
lowing basis:

(a) Ifthetranscriptisprepared by a reporting service, the
fee charged for an originaltranscription and for copies shall
be the amount identified in the state operational purchasing
bulletin which identifies the reporting service and its fees.

(b) If atranscriptis prepared by the department, the de-
partment shall charge a transcription fee of $1.75 per page
and a copying charge of $.25 per page. If 2 or more persons
request a transcript, the department shall charge each re-
quester a copying fee of $.25 per page, but may divide the
transcript fee equitably among the requesters. 1f the depart-
ment has prepared a written transcript for its own use prior
to the time a request is made, the department shall assume
the transcription fee, but shall charge a copying fee of $.25
per page.

(2) A person who is without means and who requires a tran-
script for appeal or other reasonable purposes shall be furnished
with a transcript without charge upon the filing of a petition of in-

digency signed under oath.

History: Cr. Register, October, 1978, No. 274, eff. 11-1-78; am.(l) Register,
May, 1982, No. 317, eff. 6-1-82; r. and recr. Register. June, 1992, No. 438, eff.
7-1-92; am.{1) {b), Register, August, 1993, No. 452, eff. 9—-1-93.

RL 2.18 Assessment of costs. (1) The proposed deci-
sion of an administrative law judge following hearing shall in-
clude arecommendation whether all or part of the costs of the pro-
ceeding shall be assessed against the respondent.

(2) If arespondent objects to the recommendation of an ad-
ministrative law judge that costs be assessed, objections to the as-
sessment of costs shall be filed, along with any other objections
to the proposed decision, within the time established for filing of
objections.

(3) The disciplinary authority's final decision and order im-
posing discipline in a disciplinary proceeding shall include a de-
termination whether all or part of the costs of the proceeding shall
be assessed against the respondent.

(4) When costs are imposed, the division and the administra-
tive law judge shall file supporting affidavits showing costs in-
curred within 15 days of the date of the final decision and order.
The respondent shall file any objection to the affidavits within 30
days of the date of the final decision and order. The disciplinary
authority shall review any objections, along with the affidavits,
and affirm or modify its order without a hearing.

Histury: Cr. Register,June, 1992, NO. 438, eff. 7-1-92.



Chapter RL 2

APPENDIX |
NOTICE OF HEARING

THE STATE OF WISCONSIN
To each person named above as a respondent:

You are hereby notified that disciplinary proceedings
have been commenced against you before the
(  #1 ). The Complaint, which is attached to this Notice,
states the nature and basis of the proceeding. This proceeding
may result in disciplinary action taken against you by the ( #2
. This proceeding is a class 2 proceeding as defined in s.
227.01 (3) (b), Wis. Stats.

Within 20 days from the date of service of the
complaint, you must respond with a written Answer to the
allegations of the Complaint. You may have an attorney help or
represent you. The Answer shall follow the general rules of
pleading contained in s. RL 2.09. If you do not provide a proper
Answer within 20 days, you will be found to be in default, and a
default judgment may be entered against you on the bais of the
complaint and other evidence and the ( #3 ) may take
disciplinary action against you and impose the costs of the
investigation, prosecution and decision of this matter upon you
without further notice or hearing.

The original of your Answer should be filed with the
Administrative Law Judge who has been designated to preside
over this matter pursuant to s. RL 2.10, who is:

[ #4 )

Department of Regulation and Licensing
Office of Board Legal Services

P. O.Box 8935

Madison, Wisconsin 53708

You should also file a copy of your Answer with the
complainant’s attorney, who is:

[ #5 )

Department of Regulation and Licensing
Division of Enforcement

P. O.Box 8935

Madison, Wisconsin 53708

A hearing on the matters contained in the Complaint
will be held at the time and location indicated below:
Hearing Date, Time and Location

Date: [ #6)
Time: {7 )
Location: Room( #8 )

1400 East Washington Ave
Madison. Wisconsin
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or as soon thereafter as the matter may be heard. The questions
to be determined at this hearing are whether the license
previously issued to you should be revoked or suspended,
whether such license should be limited, whether you should be
reprimanded, whether, if authorized by law, a forfeiture should
be imposed, or whether any other discipline should be imposed
on you. You may be represented by an attorney at the hearing.
The legal authority and procedures under which the hearing is to
be held is set forth in s. 227.44, Stats., s. ( #9 ), Stats., ch.
RL2,ands. ( #10 ).

If you do not appear for hearing at the time and
location set forth above, you will be found to be in default, and a
default judgment may be entered against you on the basis of the
complaint and other evidence and the ( #11 ) may take
disciplinary action against you and impose the costs of the
investigation, prosecution and decision of this matter upon you
without further notice or hearing.

If you choose to be represented by an attorney in this
proceeding, the attorney is requested to file a Notice of
Appearance  with  the disciplinary authority and the
Administrative Law Judge within 20 days of your receiving this
Notice.

Dated at Madison, Wisconsin this
20 .

day of,

Signature of Licensing Authority Member or Attorney

[ #12 )
INSERTIONS
1. Disciplinary authority
2. Disciplinary authority
3. Disciplinary authority
4. Administrative Law Judge
5. Complainant’s attorney
6. Date of hearing
7. Time of hearing
8. Location of hearing
9. Legal authority (statute)
10. Legal authority (administrative code)
11. Disciplinary authority

12. Address and telephone number of person signing
the complaint
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Chapter RL 3
ADMINISTRATIVE INJUNCTIONS

RL 3.01 Authority.

RL 3.02 Scope; kinds of proceedings.

RL 3.03 Definitions.

RL 3.04 Pleadingsto be captioned.

RL 3.05 Petition for administrative injunction.

RL 3.06 Notice of hearing.

RL 3.07 Serviceand filing of petition, notice of hearingand other papers.
RL 3.08 Answer.

RL 3.09 Administrativelaw judge.
RL3.10 Prehearing conference.
RL3.11 Settlements.

RL 3.12 Discovery.

RL 3.13 Default.

RL3.14 Conduct of hearing.
RL3.15 Witness fees and costs.
RL3.16 Transcriptionfees.

RL 3.01 Authority. Therulesin ch. RL 3 are adopted pur-
suant to authority in ss. 440.03 (1) and 440.21, Stats.
History: Cr. Register, July, 1993, No. 451, eff. 8-1-93.

RL3.02 Scope; kindsof proceedings. Therules in this
chapter govem procedures in public hearings before the depart-
ment to determine and make findings as to whether a person has
engaged in a practice or used a title without a credential required
under chs. 440 to 459, Stats., and for issuance of an administrative
injunction.

History: Cr. Register, July. 1993, No. 451, eff. 8-1-93.

RL 3.03 Definitions. In this chapter:

(I JAdministrative injunction” means a special order enjoin-
ing a person from the continuation of a practice or use of atitle
without a credential required under chs. 440 to 459, Stats.

(2) “Credential” means a license, permit, or certificate of cer-
tification or registration that is issued under chs. 440 to 459, Stats.

(3) “Department” means the department of regulation and li-
censing.

(4) “Division” means the division of enforcement in the de-
partment.

(5) “Petition” means a document which meets the require-
ments of s. RL 3.05.

(6) “Respondent” means the person against whom an admin-
istrative injunction proceeding has been commenced and who is

named as respondent in a petition.
History: Cr. Register,July, 1993,No. 451, eff. &-1--93.

RL 3.04 Pleadingsto be captioned. All pleadings, no-
tices, orders, and other papers filed in an administrative injunction
proceeding shall he captioned: “BEFORE THE DEPARTMENT
OF REGULATION AND LICENSING” and shall be entitled: “IN
THE MATTER OF A PETITION FOR AN ADMINISTRATIVE
INJUNCTION  INVOLVING , RE-
SPONDENT.”

History: Cr. Register,July, 1993,No. 451, eff. 8-1-93.

RL 3.05 Petition for administrative injunction. A
petition for an administrative injunction shall allege that a person
has engaged in a practice or used a title without a credential re-
quired under chs. 440 to 459, Stats.A petition may be made onin-
formation and belief and shall contain:

(1 Jhe name and address of the respondent and the name and
address of the attorney in the division who isprosecuting the peti-
tion for the division;

(2) A short statement in plain language of the basis for the di-
vision’s belief that the respondent has engaged in a practice or
used a title without a credential required under chs. 440 to 459,
Stats., and specifying the statute or rule alleged to have been vio-
lated:;

(3) A request in essentially the following form: “Wherefore,
the division demands that a public hearing be held and that the de-
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partment issue a special order enjoining the person from the con-
tinuation of the practice or use of the title;” and,

(4) The signature of an attorney authorized by the division to
sign the petition.
History: Cr. Register, July, 1993, No. 451, eff. 8-1-93.

RL 3.06 Noticeof hearing. (1) A notice of hearing shall
be sent to the respondent by the division at least 10 days prior to
the hearing, except in the case of an emergency in which shorter
notice may he given, but inno case may the notice be provided less
than 48 hours in advance of the hearing.

(2) A notice of hearing to the respondent shall be essentially
in the form shown in Appendix | and signed by an attorney in the
division.

History: Cr. Register, July. 1993, No. 451, eff. 8-1-93.

RL3.07 Service andfiling of petition, noticeof hear-
ing and other papers. (1yhe petition, notice of hearing, all
orders and other papers required to be served on arespondent may
be served by mailing a copy of the paper to the respondent at the
last known address of the respondent or by any procedure de-
scribed in s. 801.14 (2), Stats. Service by mail is complete upon
mailing.

(2) Any paper required to be filed with the department may be
mailed to the administrative lawjudge designated to preside in the
matter and shall be deemed filed on receipt b the administrative
lawjudge. An answer under s. RL 3.08, and motions under s. RL
3.14 may he filed and served by facsimile transmission. A docu-
ment filed by facsimile transmission under this section shall also
be mailed to the department. An answer or motion filed by facsim-
ile transmission shall be deemed filed on the first business day af-
ter receipt by the department.

History: Cr. Register, July, 1993, No. 451, eff. 8—-1-93.

RL 3.8 Answer. (1) An answer to a petition shall state in
short and plain terms the defenses to each allegation asserted and
shall admit or deny the allegations upon which the division relies.
If the respondent is without knowledge or information sufficient
to form a belief as to the truth of the allegation, the respondent
shall so state and this has the effect ofa denial. Denials shall fairly
meet the substance of the allegations denied. The respondent shall
make denials as specific denials of designated allegations or para-
graphs but if the respondent intends in good faith to deny only a
part or to provide a qualification of an allegation, the respondent
shall specify somuch of it as true and material and shall deny only
the remainder.

(2) The respondent shall set forth affirmatively in the answer
any matter constituting an affirmative defense.

(3) Allegations in a petition are admitted when not denied in
the answer.

(4) An answer to a petition shall be filed within 20 days from
the date of service of the petition.

History: Cr. Register, July, 1993, No. 451, eff. 8--1-93.



RL 3.09 Administrative law judge. (1) DESIGNATION.
Administrative injunction proceedings shall be presided over by
an administrative law judge. The administrative lawjudge shall
be an attorney in the department designated by the department
general counsel, an employe borrowed from another agency pur-
suantto s.20.901, Stats., or aperson employed as a special project
or limited term employe by the department. The administrative
law judge may not be an employe in the division.

(2) AuTtHoRITY. An administrative law judge designated un-
der this section has the authority described in s. 227.46 (1), Stats.
Unless otherwise directed under s. 227.46 (3), Stats., an adminis-
trative law judge shall prepare a proposed decision, including
findings of fact, conclusions of law, order and opinion, in a form
that may be adopted by the department as the final decision in the
case.

(3) SERVICE OF PROPOSED [ECISIHY. The proposed decision
shall be served by the administrative lawjudge on all parties with
a notice providing each party adversely affected by the proposed
decision with an opportunity to file with the department objec-
tions and written argument with respect to the objections. A party
adversely affected by a proposed decision shall have at least 10
days from the date of service of the proposed decision to file ob-
jections and argument.

History: Cr. Register, July, 1993,No. 451, eff. 8-1-93.

RL 3.10 Prehearingconference. Inany matter pending
before the department, the division and the respondent may be di-
rected by the administrative law judge to appear at a conference
orto participate in atelephone conference to consider the simplifi-
cation of issues, the necessity or desirability of amendments to the
pleading, the admission of facts or documents which will avoid
unnecessary proof and such other matters as may aid in the dis-
position of the matter.

History: Cr. Register, July, 1993, No. 451. eff. 8~1-93.

RL3.11 Settlements. No stipulation or settlement agree-
ment disposing of apetition or informal petition shall be effective
or binding in any respect until reduced to writing, signed by the
respondent and approved by the department.

History: Cr. Register, July, 1993, No. 451, eff. 61-93.

RL 3.12 Discovery. The division and the respondent may,
prior to the date set for hearing, obtain discovery by use of the
methods described in ch. 804, Stats., for the purposes set forth
therein. Protective orders, including orders to terminate or limit
examinations, orderscompelling discovery, sanctionsprovided in
s. 804.12, Stats., or other remedies as are appropriate for failure
to comply with such orders may be made by the administrative law
judge.

: H?story: Cr. Register, July. 1993, No. 451, eff. 8-1-93.

RL 3.13 Default. If the respondent fails to answer as re-
quired by s. RL 3.08 or fails to appear at the hearing at the time
fixed therefor, the respondent is in default and the department may
make findings and enter an order on the basis of the petition and
other evidence. The department may, for good cause, relieve the
respondent from the effect of the findings and permit the respon-
dent to answer and defend at any time before the department en-
ters an order or within a reasonable time thereafter.

History: Cr. Register, July, 1993,No. 451, eff. 8-1-93.

RL 3.14 Conduct of hearing. (1 ADMiBETRATIVE LAW
Jupct. The hearing shall be presided over by an administrative
lawjudge designated pursuant to s. RL 3.09.

(2) RECORD. A stenographic, electronic or other record shall
be made of all hearings in which the testimony of witnesses is of-
fered as evidence.
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(3) EviDENCE. The division and the respondent shall have the
right to appear in person or by counsel, to call, examine, and
cross—examine witnesses and to introduce evidence into the re-
cord.

(4) BRIEFS. The administrative lawjudge may require the fil-
ing of briefs.

(5) MoTions. (a) How mude. An application to the adminis-
trative law judge for an order shall be by motion which, unless
made during a hearing or prehearing conference, shall be in writ-
ing, state with particularity the grounds for the order, and set forth
the relief or order sought.

(b) Filing. A motion shall be filed with the administrative law
judge and a copy served upon the opposing party not later than 5
days before the time specified for hearing the motion.

(c) Supporting papers. Any briefs or other papers in support
ofamotion, including affidavits and documentary evidence, shall
be filed with the motion.

(6) ApsournmenTs. The administrative law judge may, for
good cause, grant continuances, adjournments and extensions of
time.

(") SueroeNas. (a) Subpoenas for the attendance of any wit-
ness at a hearing in the proceeding may be issued in accordance
with s. 885.01, Stats. Service shall be made in the manner pro-
vided in’s.805.07 (5), Stats. A subpoenamay command the person
to whom it is directed to produce the books, papers, documents,
or tangible things designated therein.

(b) An administrative law judge may issue protective orders
according to the provisions of s. 805.07, Stats.

(8) LocaTioNOF HEARING. All hearings shall be held at the of-
fices of the department in Madison unless the administrative law
judge determines that the health or safety of a witness or of a party
or an emergency requires that a hearing be held elsewhere.

History: Cr. Register, July, 1993, No. 451. elf. 8-1-93.

RL 3.15 Witness fees and costs. Witnesses subpoe-
naed at the request of the division shall be entitled to compensa-
tion from the state for attendance and travel asprovided in ch. 885,
Stats.

History: Cr. Register, July, 1993, No. 451, eff. 61-93.

RL 3.16 Transcription fees. (1) The fee charged for a
transcript of a proceeding under this chapter shall be computed by
the person or reporting service preparing the transcript on the fol-
lowing basis:

(a) If the transcript is prepared by a reporting service, the fee
charged for an original transcription and for copies shall be the
amount identified in the state operational purchasing bulletin
which identifies the reporting service and its fees.

Note: The State Operational Purchasing Bulletin may be obtained from the De-

partment of Administration, State Bureau of Procurement, 101 E. Wilson Street, 6th
Floor, P.O. Box 7867, Madison, Wisconsin $3707-7867.

(b) Ifatranscript isprepared by the department, the department
shall charge a transcription fee of $1.75 per page and a copying
charge of $.25 per page. If 2 or more persons request a transcript,
the department shall charge each requester a copying fee of $.25
per page, but may divide the transcript fee equitably among the re-
questers. If the department has prepared a written transcript for its
own use prior to the time a request is made, the department shall
assume the transcription fee, but shall charge a copying fee of $.25
per page.

(2) A person who is without means and who requires a tran-
script for appeal or other reasonable purposes shall be furnished
with a transcript without charge upon the filing of an affidavit
showing that the person is indigent according to the standards
adopted in rules of the state public defender under ch. 977, Stats.

History: Cr. Register, July, 1993,No. 451, eff. 61-93.
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Chapter RL 3

APPENDIX |

STATE OF WISCONSIN
BEFORE THE DEPARTMENT OF REGULAITON AND
LICENSING

IN THE MATTER OF APETITION :
NOTICE OF

FOR AN ADMINISTRATIVE;
INJUNCTION INVOLVING HEARING
(#1h:
Respondent.
NOTICE OF HEARING
TO: (#2)

You are hereby notified that a proceeding for an administrative
injunction has been commenced against you by the Department of
Regulation and Licensing. The petition attached to this Notice
states the nature and basis of the proceeding. This proceeding may
result in a special order against you under s. 440.21, Stats.,
enjoining you from the continuation of a practice or use of atitle.

A HEARING ON THE MATTERS CONTAINED IN THE
PETITION WILL BE HELD AT:

Date: (#3) Time: (#4)
Location: Room (#5),

1400 East Washington Avenue
Madison, Wisconsin

or as soon thereafter as the matter may be heard.
The questionsto be determined at this hearing are whether (#6 ).

Within 20 days from the date of service of the Notice, you must
respond with a written Answer to the allegations of the Petition.
You may have an attorney help or represent you. Your Answer
must follow the rules of pleading in s. RL 3.08 of the Wisconsin
Administrative Code. File your Answer with the Administrative
Law Judge for this matter who is:

(#7 ), Department of Regulation and Licensing, Office

of Board Legal Services,

P.O. Box 8935,

Madison, Wisconsin 53708
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Please file a copy of your answer with the division’s attorney, who
is:

(#8), Division of Enforcement,
Department of Regulation and Licensing,
P.O. Box 8935,

Madison, Wisconsin 53708

If you do not provide a proper Answer within 20 days or do not
appear for the hearing, you will be found to be in default and a
special order may be entered against you enjoining you from the
continuation of a practice or use of a title. If a special order is
issued as a result of this proceeding and thereafter you

violate the special order, you may be required to forfeit not more
than $10,000 for each offense.

You may be represented by an attorney at the hearing. This
proceeding is a class 2 proceeding as defined in s. 227.01 (3) (b),
Stats. If you choose to be represented by an attorney in this
proceeding, the attorney is requested to file a Notice of
Appearance with the Administrative Law Judge and the division
within 20 days after you receive this Notice.

The legal authority and procedures under which the hearing is to
be held are set forth in ss. 227.21, 440.44, (#9 ), Stats., and ch. RL
3, Wis. Admin. Code.

Dated at Madison, Wisconsin this

dayof 20

(..#10...), Attorney

INSERTIONS

1. Respondent

2. Respondent with address

3. Date of hearing

4. Time of hearing

5. Place of hearing

6. Issues for hearing

7. Administrative Law Judge

8. Division of Enforcement attorney
9. Legal authority (statute)

10. Division of Enforcement attorney
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Chapter RL 4

DEPARTMENTAPPLICATION PROCEDURES AND
APPLICATION FEE POLICIES

RL4.01 Authorization.
RL 4.02 Definitions.
RL 4.03 Time for review and determination of credential applications.

RL 4.04 Fees for examinations, reexaminations and proctoring examinations.
RL 4.05 Fee for test review.
RL 4.06 Refunds.

RL 4.01 Authorization. The following rules arc adopted
by the department of regulation and licensing pursuant to ss.
440.05, 440.06 and 440.07, Stats.

History: Cr. Register, October, 1978, No 274, eff. 11-1-78, am. Register, July,
1996, No. 487, eff. 8-1-96.

RL 4.02 Definitions. (1) “Applicant” means a person
who applies for a license, permit, certificate or registration
granted by the department or a board.

(2) “Authority” means the departmentor the attached examin-
ing board or board having authority to grant the credential for
which an application has been filed.

(3) “Board” means the board of nursing and any examining
board attached to the department.

(4) “Department” means the department of regulation and
licensing.

(5) “Examination” means the written and practical tests
required of an applicant by the authority.

(6) “Service provider” means a party other than the depart-
ment or board who provides examination services such as applica-
tion processing, examination products or administration of
examinations.

History: Cr. Register, October, 1978, No. 274, eff. 11-1-78, renum. (1) to (4) to
be (4), (3), (1), (5) and am. (5), ¢r. (2) and (6), Register, July, 1996, No. 487, eff.
8-1-96

RL 4.03 Time for review and determination of cre-
dential applications. (1) TIME uimiTs. An authority shall
review and make a determination on an original application for a
credential within 60 business days after a completed application
is received by the authority unless a different period for review
and determination is specified by law.

(2) COMPLETED APPLICATIONS. An application is completed
when all materials necessary to make a dctcrmination on the
application and all materials requested by the authority have been
received by the authority.

(3) EFrecT OF DELAY. A delay by an authority in making a
determination on an application within the time period specified
in this section shall be reported to the permit information center
under s. 227.1 16, Stats. Delay by an authority in making a deter-
mination on an application within the time period specified in this
section does not relieve any person from the obligation to secure
approval from the authority nor affect in any way the authority’s
responsibility to interpret requirements for approval and to grant

or deny approval.
History: Cr. Register, August, 1992, No. 440, eff. 9--1-92; renum. Frain RL 4.06
and am., Register, July, 1996, No. 487, eff. 8-1-96.

RL 4.04 Fees for examinations, reexaminationsand
proctoring examinations. (1) EXAMINATION FEE SCHEDULE.
A list of all current examination fees may be obtained at no charge
from the Office of Examinations, Department of Regulation and
Licensing, 1400 Bast Washington Avenue, P.O. Box 8935, Madi-
son, W1 53708.

(3) EXPLANATION OF PROCEDURES FOR SETTING EXAMINATION
FEES. (a) Fees for examinations shall be established under s.
440.05 (1) (b), Stats., at the department’s best estimate of the
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actual cost of preparing, administering and grading the examina-
tion or obtaining and administering an approved examination
from a service provider.

(b) Examinations shall be obtained from a service provider
through competitive procurement procedures described in ch.
Adm 7.

(c) Fees for examination services provided by the department
shall be established based on an estimate of the actual cost of the
examination services. Computation of fees for examination ser-
vices provided by the department shall include standard compo-
nent amounts for contract administration services, test develop-
ment services and written and practical test administration
services.

(d) Examination fees shall be changed as needed to reflect
changes in the actual costs to the department. Changes to fees shall
be implemented according to par. (e).

(e) Examination fees shall be effective for examinations held
45 days or more after the date of publication of a notice in applica-
tion forms. Applicants who have submitted fees in an amount less
than that in the most current application form shall pay the correct
amount prior to administration of the examination. Overpayments
shall be refunded by the department. Initial credential fees shall
become effective on the date specified by law.

(4) REEXAMINATION OF PREVIOUSLY LICENSED INDIVIDUALS.
Fees for examinations ordered as part of a disciplinary proceeding
or late renewal under s. 440.08 (3) (b), Stats., are equal to the fee
set for reexamination in the most recent examination application
form, plus $ 10 application processing.

(a)

(5) PROCTORING EXAMINATIONS FOR OTHER STATES.
Examinations administered by an authority of the state may be
proctored for persons applying for credentials in another state if
the person has been determined eligible in the other state and
meets this state’s application deadlines. Examinations not
administered by an authority of the state may only be proctored for
Wisconsin residents or licensees applying for credentials in
another state.

(b) Department fees for proctoring examinations of persons
who are applying for a credential in another state are equal to the
cost of administering the examination to those persons, plus any
additional cost charged to the department by the service provider.

History: Cr. Register, October, 1978. No. 274, eff. 11-1-78; r. and recr. Register,
May, 1986, No. 365, eff. 6-1-86; am. Register, December, 1986, No. 372, eff.
1-1-87; am. Register, September, 1987, No. 381, eff. 10--1-87; am. (3), Register,
September, 1988, No. 393, ff. 10-1-88; am. (3). Register, September. 1990, No.
417. eff. 10-1-90; r. and recr. {1} to (3), cr. (4), renum. Figure and am. Register, April.
1992. No. 436, eff. 5-1-92; am. (4) Figure, cr. (51, Register, July, 1993, No. 451, eff.
8-1-93; 1. and recr. Register, November, 1993, No. 455, eff. 12-1-93;r. (2}, am.(3)
(a), (b), (e}, (), (4). (5), Register, July, 1996, No. 487, &IT. 8-1-96.

RL 4.05 Feefor test review. (1) The fee for supervised
review of examination results by a failing applicant which is con-
ducted by the department is $28.

(2) The fee for review of examination results by a service pro-
vider is the fee established by the service provider.

History: Cr. Register, April, 1992, No. 436, eff. 5-1-92; am. Register, July,
1996. No. 487, eff. 8-1-96.

Register, July; 1996, No. 487



RL 4.06 Refunds. (1A refund of all but $10 of the appli-
cant's examination fee and initial credential fee submitted to the
department shall be granted if any of the following occurs:

(a) An applicantis found to be unqualified for an examination
administered by the authority.

(b) An applicantis found to be unqualified for a credential for
which no examination is required.

(c) An applicant withdraws an application by written notice to
the authority at least 10 days in advance of any scheduled
examination.

(d) An applicantwho fails to take am examination administered
by the authority either provides written notice at least 10 days in
advance of the examination date that the applicant is unable to
take the examination, or if written notice was not provided, sub-
mits a written explanation satisfactory to the authority that the
applicant's failure to take the examination resulted from extreme
personal hardship.

Register, July, 1996, No. 487

DEPARTMENT OF REGULATION AND LICENSING

(2) An applicant eligible for a refund may forfeit the refund
and choose instead to take an examination administered by the
authority within 18 months of the originally scheduled examina-
tion at no added fee.

(3) An applicant who misses an examination as a result of
being called to active military duty shall receive a full refund. The
applicant requesting the refund shall supply a copy of the call up
orders or a letter from the commanding officer attesting to the call
up.

(4) Applicants who pay fees to service providers other than
the department are subject to the refund policy established by the

service provider.

History: Cr. Register. October. 1978,No. 274, eff. 11-1-78; am(2) (intro.), Reg-
ister, May, 1986, No. 365, eff. 6-1-86; am.(l) and (2) (intro.), renum. (2) (c) and (3)
to be (3)and (4), cr. {5), Register, September, 1987, No. 381, eff. 10-1-87; 1. and rect.
(1) and (4), Register. April, 1992,No. 436, ff. 5-1-92; r. (2), renum. (3) to (5) to be
(2)to (43, Register. July, 1993,No. 451, eff. 8-1-93; renum. from R1.4.03and am.,
Register, July, 1996, No. 487, eff. 8—1-96.
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Chapter RL 6
SUMMARY SUSPENSIONS

RL 6.01 Authority and intent.

RL 6.02 Scope.

RL 6.03 Definitions.

RL 6.04 Petition for summary suspension.

RL 6.05 Notice ofpetition to respondent.

RL 6.06 Issuance Of summary suspension order.

RL 6.07 Contents of summary suspension order.
RL 6.08 Service of summary suspension order.

RL 6.09 Hearingto show cause.

RL 6.10 Commencementof disciplinary proceeding.
RL 6.11 Delegation.

RL 6.01 Authority and intent. (I) This chapter is
adopted pursuant to authority in ss. 227.11 (2) (a) and 440.03 (1),
Stats., and interprets s. 227.51 (3), Stats.

(2) The intent of the department in creating this chapter is to
specify uniform procedures for summary suspension of licenses,
permits, certificates or registrations issued by the department or
any board attached to the departmentin circumstances where the
public health, safety or welfare imperatively requires emergency
action.

History: Cr Register, May, 1988, No 389, eff. 6-1-88.

RL 6.02 Scope. This chapter governs procedures in all
summary suspensionproceedings against licensees before the de-
partment or any board attached to the department. To the extent
that this chapter is not in conflict with s. 448.02 (4), Stats., the
chaptershall also apply in proceedingsbrought under that section.

History: Cr. Register, May, 1988, No. 389, ¢tf. 61-88.

RL 6.03 Definitions. In this chapter:

(1)Board” means the bingo control hoard, real estate board
or any examining board attached to the department.

(2) “Department” means the department of regulation and li-
censing.

(3) “Disciplinary proceeding” means a proceeding against
one or more licensees in which a licensing authority may deter-
mine to revoke or suspend a license, to reprimand a licensee, or
to limit a license.

(4) “License” means any license, permit, certificate, or regis-
tration granted by a board or the department or a right to renew a
license, permit, certificateor registration granted by a board or the
department.

(5) “Licensee” meansaperson, partnership, corporation or as-
sociation holding any license.

(6) “Licensingauthority” means the bingo control board, real
estate board or any examiningboard attached to the department,
the department for licenses granted by the department, or one act-
ing under a board’s or the department’s delegation under s. RL
6.11.

(7) “Petitioner” means the division of enforcement in the de-
partment.

(8) “Respondent” means a licensee who is named as respon-
dent in a petition for summary suspension.
History: Cr. Register, May, 1988, No. 389, eff. 6-1-88.

RL 6.04 Petition for summary suspension. (1) A
petition for a summary suspension shall state the name and posi-
tion of the person representingthe petitioner, the address of the pe-
titioner, the name and licensure status of the respondent, and an
assertion of the facts establishingthat the respondent has engaged
inorislikelytoengage in conduct suchthat the public health, safe-
ty or welfare imperatively requires emergency suspension of the
respondent’s license.
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(2) A petition for a summary suspension order shall be signed
upon oath by the person representing the petitioner and may be
made on information and belief.

(3) The petitionshall be presented to the appropriatelicensing
authority.
History: Cr. Register. May, 1988,No. 389, eff. 6-1-88.

RL 6.05 Notice of petitionto respondent. Priorto the
presenting of the petition, the petitioner shall give notice to the re-
spondent or respondent’s attorney of the time and place when the
petition will be presented to the licensing authority. Notice may
be given by mailing a copy of the petition and notice to the last—
known address of the respondent as indicated in the records of the
licensing authority as provided in s. 440.11(2), Stats. as created
by 1987 Wis. Act 27. Notice by mail is complete upon mailing.
Noticemay also be given by any procedure describedins. 801.11,
Stats.

History: Cr. Register, May, 1988,No. 389, &IT. 6-1-88.

RL 6.06 Issuance of summary suspension order.
()f the licensing authority finds that notice has been given un-
ders.RL 6.05 and finds probable cause to believe that the respon-
dent has engaged in or is likely to engage in conduct such that the
public health, safety or welfare imperatively requires emergency
suspension of the respondent’s license, the licensing authority
may issue an order for summary suspension. The order may be is-
sued at any time prior to or subsequent to the commencement of
a disciplinary proceeding under s. RL 2.04.

(2) The petitioner may establish probable cause under sub. (1)
by affidavit or other evidence.

(3) Thesummary suspension order shall be effectiveupon ser-
vice under s. RL 6.08, or upon actual notice of the summary sus-
pension order to the respondent or respondent’s attorney, which-
ever is sooner, and continue through the effective date of the final
decision and order made in the disciplinary proceeding againstthe
respondent, unless the license is restored under s. RL 6.09 prior
to a formal disciplinary hearing.

History: Cr. Register, May, 1988, No. 389, eff. 6-1-88.

RL 6.07 Contents of summary suspension order.
The summary suspension order shall include the following:

(1) A statementthat the suspension order is in effect and con-
tinues until the effective date of a final order and decision in the
disciplinary proceeding against the respondent, unless otherwise
ordered by the licensing authority;

(2) Notification of the respondent’s right to request a hearing
to show cause why the summary suspension order should not be
continued;

(3) The name and address of the licensing authority with
whom a request for hearing should be filed,;

(4) Notification that the hearing to show cause shall be sched-
uled for hearing on a date within 20 days ofreceipt by the licensing
authority of respondent’s request for hearing, unless a later time
is requested by or agreed to by the respondent;



(5) The identification of all witnesses providing evidence at
the time the petition for summary suspension was presented and
identification of the evidence used as a basis for the decision to is-
sue the summary suspension order;

(6) The manner in which the respondent or the respondent’s
attorney was notified of the petition for summary suspension; and

(7) A finding that the public health, safety or welfare impera-
tively requires emergency suspension of the respondent’s license.
History: Cr. Register, May, 1988.No. 389, eff. 6-1-88.

RL 6.08 Service of summary suspension order. An
order of summary suspension shall be served upon the respondent
in the manner provided in s. 801.11, Stats., for service of sum-
mons.

History: Cr. Register,May, 1988, No. 389, eff. 6-1-88.

RL 6.09 Hearing to show cause. (1) The respondent
shall have the right to request a hcaring to show cause why the
summary suspension order should not bz continued until the ef-
fective date of the final decision and order in the disciplinary ac-
tion against the respondent.

(2) The request for hearing to show cause shall be filed with
the licensing authority which issued the summary suspension or-
der. The hearing shall ke scheduled and heard promptly by the li-
censing authority but no later than 20 days after the filing of the
request for hearing with the licensing authority, unless a later time
is requested by or agreed to by the licensee.

(3) Atthe hearing to show cause the petitioner and the respon-
dent may testify. call, examine and cross-examine witnesses, and
offer other evidence.

(4) Atthe hearing to show cause the petitioner has the burden
to show by a preponderance of the evidence why the summary
suspension order should be continued.

(5) At the conclusion of the hearing to show cause the licens-
ing authority shall make findings and an order. If it is determined
that the summary suspension order should not be continued, the
suspended license shall be immediately restored.

History: Cr. Register, Iy, 1988,No. 389, eff. 6-1-88.
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RL 6.10 Commencement of disciplinary proceed-
ing. (1) Anoticeof hearing commencing adisciplinary proceed-
ingunder s.RL 2.06against the respondent shall be issued no later
than 10 days following the issuance of the summary suspension
order or the suspension shall lapse on the tenth day following is-
suance of the summary suspension order. The formal disciplinary
proceeding shall be determined promptly.

(2) Ifatany time the disciplinary proceeding is not advancing
with reasonable promptness, the respondent may make a motion
to the hearing officer or may directly petition the appropriate
board, or the department, for an order granting relief.

(3) Ifitis found that the disciplinary proceeding is not advanc-
ing with reasonable promptness, and the delay is not as a result of
the conduct of respondent or respondent’s counsel, a remedy, as
would be just, shall be granted including:

(@) An order immediately terminating the summary suspen-
sion; or

(b) An order compelling that the disciplinary proceeding be

held and determined by a specific date.
History: Cr. Register, May, 1988,No. 389, eff. 6-1-88.

RL 6.11 Delegation. (1) A board may by a two—thirds
vote:

(a) Designate under s.227.46(1), Stats., amember of the board
or an employe of the department to rule on a petition for summary
suspension, to issue a summary suspension order, and to preside
over and rule in a hearing provided for in's. RL 6.09; or

(b) Appoint a panel of no less than two-thirds of the member-
ship of the board to rule on a petition for summary suspension, to
issue a summary suspension order, and to preside over and rule in
a hearing provided for in s. RL 6.09.

(2) Inmatters in which the department is the licensing author-
ity, the department secretary or the secretary’s designee shalt rule
on a petition for summary suspension, issue a summary suspen-
sion order, and preside over and rule in a hearing provided for in
s.RL 6.09.

(3) Except as provided in s. 227.46 (3), Stats., a delegation of
authority under subs. (1) and (2) may be continuing.

History: Cr. Register, May, 1988, No. 389. eff. 6-1-88.
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Chapter RL 7
IMPAIRED PROFESSIONALS PROCEDURE

RL 7.01 Authority and intent.

RL 7.02 Definitions.

RL 7.03 Referral to and eligibility for the procedure.

RL 7.04 Requirements for participation.

RL 7.05 Agreement for participation.

RL 7.06 Standards for approval of treatment facilities or individual therapists.

RL 7.07 Intradepartmental referral.

RL 7.08 Records.

RL 7.09 Report.

RL 7.10 Applicability of proceduresto direct licensing by the department,
RL7.11 Approval of drug testing programs.

RL 7.01 Authority and intent. (1) The rules in this chap-
ter are adopted pursuant to authority in ss. 15.08 (5) (b), 51.30,
146.82. 227.11 and 440.03, Stats.

(2) The intent of the department in adopting rules in this chap-
ter is to protect the public from credential holders who are
impaired by reason of their abuse of alcohol or other drugs. This
goal will be advanced by providing an option to the formal disci-
plinary process for qualified credential holders committed to their
own recovery. This procedure is intended to apply when allega-
tions are made that a credential holder has practiced a profession
while impaired by alcohol or other drugs or when a credential
holder contacts the department and requests to participate in the
procedure. It is not intended to apply in situations where allega-
tions exist that a credential holder has committed violations of
law, other than practice while impaired by alcohol or other drugs,
which are substantial. The procedure may then be utilized in
selected cases to promote early identification of chemically
dependent professionals and encourage their rehabilitation.
Finally, the department’s procedure does not seek to diminish the
prosecution of serious violations but rather it attempts to address
the problem of alcohol and other drug abuse within the enforce-
ment jurisdiction of the department.

(3) In administering this program, the department intends to
encourage board members to share professional expertise so that
all boards in the department have access to a range of professional
expertise to handle problems involving impaired professionals.

History: Cr. Register. January, 1991, No. 421, eff. 2-1-91; am (2), Register, July,
1996,No 487, eff 8-1-96

RL 7.02 Definitions. In this chapter:

(1) “Board” means any examining board or affiliated creden-
tialing board attached to the department and the real estate board.

(2) “Board liaison” means the board member designated by
the board as responsible for approving credential holders for the
impaired professionals procedure under s. RL 7.03, for monitor-
ing compliance with the requirements for participation under s.
RL 7.04, and for performing other responsibilities delegated to the
board liaison under these rules.

(2a) “Coordinator” means a department employee who coor-
dinates the impaired professionals procedure.

(2b) “Credential holder” means a person holding any license,
permit, certificate or registration granted by the department or any
board.

(3) “Department” means the department of regulation and
licensing.

(4) “Division” means the division of enforcement in the
department.

(5) “Informal complaint” means any written information sub-
mitted by any person to the division, department or any board
which requests that a disciplinary proceeding be commenced
against a credential holder or which alleges facts, which if true,
warrant discipline. “Informal complaint” includes requests for
disciplinary proceedings under s. 440.20, Stats.
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(6) “Medical review officer” means a medical doctor or doc-
tor of osteopathy who is a licensed physician and who has knowl-
edge of substance abuse disorders and has appropriate medical
training to interpret and evaluate an individual’s confirmed posi-
tive test result together with an individual’s medical history and
any other relevant biomedical information.

(7) “Procedure” means the impaired professionals procedure.

(8) “Program” means any entity approved by the department
to provide the full scope of drug testing services for the depart-
ment.

History: Cr. Register, January, 1991, No. 421, eff. 2-1-91; am. (1), (2). (5), er.
(2a), (2b), . (6), Register, July, 1996, No. 487, eff. 8~1-96; cr. (E)and (8), Register,
January, 2001, No. 541, eff, 2-1-01.

RL 7.03 Referralto and eligibility for the procedure.
(1) All informal complaints involving allegations of impairment
due to alcohol or chemical dependency shall be screened and
investigated pursuant to s. RL 2.035. After investigation, informal
complaints involving impairment may be referred to the proce-
dure and considered for eligibility as an alternative to formal dis-
ciplinary proceedings under ch. RL 2.

(2) A credential holder who has been referred to the procedure
and considered for eligibility shall be provided with an application
for participation, a summary of the investigative results in the
form of a draft statement of conduct to be used as a basis for the
statement of conduct under s. RL 7.05 (1) (a), and a written
explanation of the credential holder’s options for resolution of the
matter through participation in the procedure or through the for-
mal disciplinary process pursuant to ch. RL 2.

(3) Eligibility for the procedure shall be determined by the
board liaison and coordinator who shall review all relevant mate-
rials including investigative results and the credential holder’s
application for participation. Eligibility shall be determined upon
criteria developed by each credentialing authority which shall
include at a minimum the credential holder’s past or pending
criminal, disciplinary or malpractice record, the circumstances of
the credential holder’s referral to the department, the seriousness
of other alleged violations and the credential holder’s prognosis
for recovery. The decision on eligibility shall be consistent with
the purposes of these procedures as described ins. RL 7.01 (2).
The board liaison shall have responsibility to make the determina-
tion of eligibility for the procedure.

(4) Prior to the signing of an agreement for participation the
credential holder shall obtain a comprehensive assessment for
chemical dependency from a treatment facility or individual ther-
apist approved under s. RL 7.06. The credential holder shall
arrange for the treatment facility or individual therapist to file a
copy of its assessment with the board liaison or coordinator. The
assessment shall include a statement describing the credential
holder’s prognosis for recovery. The board liaison and the creden-
tial holder may agree to waive this requirement.

(5) Ifacredential holder is determined to be ineligible for the
procedure, the credential holder shall be referred to the division
for prosecution.

Register, January, 2001, No. 541



(6) A credential holder determined to be ineligible for the pro-
cedure by the board liaison or the department may, within 10days
of notice of the determination, request the credentialing authority
to review the adverse determination.

History Cr. Register, January, 1991. No. 421, eff. 2-1 Y1; am. (2) to (6), Register,

July, 1996.No. 487, eff. 8--1--96.

RL 7.04 Requirements for participation. (1) A cre-
dential holder who participates in the procedure shall:

(a) Signan agreement for participation under s. RL 7.05.

(b) Remain free of alcohol, controlled substances, and pre-
scription drugs, unless prescribed for a valid medical purpose.

(c) Timely enroll and participate in a program for the treatment
of chemical dependency conducted by a facility or individual
therapist approved pursuant to s. RL 7.06.

(d) Comply with any treatment recommendations and work
restrictions or conditions deemed necessary by the board liaison
or department.

(e) Submit random monitored blood or urine samples for the
purpose of screening for alcohol or controlled substances pro-
vided by a drug testing program approved by the department
under s.RL 7.11, as required.

(f) Execute releases valid under state and federal law in the
form shown in Appendix | to allow access to the credential hold-
er’s counseling, treatment and monitoring records.

E Have the credential holder’s supervising therapist and
work supervisors file quarterly reports with the coordinator.

(h) Notify the coordinator of any changes in the credential
holder’s employer within 5 days.

(i) File quarterly reports documenting the credential holder’s
attendance at meetings of self—help groups such as alcoholics
anonymous or narcotics anonymous.

(2) If the board liaison or department determines, based on
consultation with the person authorized to provide treatment to the
credential holder or monitor the credential holder’s enrollment or
participation in the procedure, or monitor any drug screening
requirements or restrictions on employment under sub. (1), that a
credential holder participating in the procedure has failed to meet
any of the requirements set under sub. (1), the board liaison may
request that the board dismiss the credential holder from the pro-
cedure. The board shall review the complete record in making this
determination. If the credential holder is dismissed the matter
shall be referred to the division.

(3) Ifa credential holder violates the agreement and the board
does not dismiss and refer the credential holder to the division,
then a new admission under s. RL 7.05 (1) (a) shall be obtained for
violations which are substantiated.

History: Cr. Register, January, 1991, No. 421. eff. 2-1-91; am_Register, July,
1996, No. 487, eff. 8-1-96; am. (1) (e), Register, January, 2001, No. 541, eff.
2-1-01.

RL 7.05 Agreement for participation. (1) The agree-
ment for participation in the procedure shall at a minimum
include:

(@) A statement describing conduct the credential holder
agrees occurred relating to participation in the procedure and an
agreement that the statementmay be used as evidence in any disci-
plinary proceeding under ch. RL 2.

(b) An acknowledgement by the credential holder of the need
for treahnent for chemical dependency;

(c) An agreement to participate at the credential holder’s
expense in an approved treatment regimen.

(d) An agreement to submit to random monitored drug screens
provided by a drug testing program approved by the department
under s. RL 7.11 at the credential holder’s expense, if deemed nec-
essary by the board liaison.

Register,January, 2601, No. 541
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(e) An agreement to submit to practice restrictions at any time
during the treatment regimen as deemed necessary by the board
liaison.

(f) An agreement to furnish the coordinator with signed con-
sents for release of information from treatment providers and
employers authorizing the release of information to the coordina-
tor and board liaison for the purpose of monitoring the credential
holder’s participation in the procedure.

(9) An agreement to authorize the board liaison or coordinator
to release information described in pars. (a), (c) and (e), the fact
that a credential holder has been dismissed under s.RL 7.07 (3)
(a) or violated terms of the agreement in s. RL 7.04 (1) (b) to (e)
and (h) concerning the credential holder’s participation in the pro-
cedure to the employer, therapist or treatment facility identified by
the credential holder and an agreement to authorize the coordina-
tor to release the results of random monitored drug screens under
par. (d) to the therapist identified by the credential holder.

(h) An agreement to participate in the procedure for a period
of time as established by the board.

(2) The board liaison may include additional requirements for
an individual credential holder, if the circumstances of the infor-
mal complaint or the credential holder’s condition warrant addi-
tional safeguards.

(3) The board or board liaison may include a promise of confi-
dentiality that all or certain records shall remain closed and not
available for public inspection and copying.

History: Cr. Resister, January. 1991,No. 421, eff. 2-1-91; am.(1) (a) to (g) and
(2), Register, July, 1996 No. 487, eff. 8-1-96; am. (1) (d), Register, January, 2001,
No. 541, eff. 2-1-01

RL 7.06 Standards for approval of treatment facili-
ties or individual therapists. (1) The board or board liaison
shall approve a treatment facility designated by a credential holder
for the purpose of participation in the procedure if:

(a) The facility is certified by appropriate national or state cer-
tification agencies.

(b) The treatment program focus at the facility is on the indi-
vidual with drug and alcohol abuse problems.

(c) Facility treatment plans and protocols are available to the
board liaison and coordinator.

(d) The facility, through the credential holder’s supervising
therapist, agrees to file reports as required, including quarterly
progress reports and immediate reports if a credential holder with-
draws from therapy, relapses, or is believed to be in an unsafe con-
dition to practice.

(2) As an alternative to participation by means of a treatment
facility, a credential holder may designate an individual therapist
for the purpose of participation in the procedure. The board liaison
shall approve an individual therapist who:

(a) Has credentials and experience determined by the board
liaison to be in the credential holder’s area of need.

(b) Agrees to perform an appropriate assessment of the creden-
tial holder’s therapeutic needs and to establish and implement a
comprehensive treatment regimen for the credential holder.

(c) Forwards copies of the therapist’s treatment regimen and
office protocols to the coordinator.

(d) Agrees to file reports as required to the coordinator, includ-
ing quarterly progress reports and immediate reports if a creden-
tial holder withdraws from therapy, relapses, or is believed to be
in an unsafe condition to practice.

(3) If aboard liaison does not approve a treatment facility or
therapist as requested by the credential holder, the credential
holder may, within 10days of notice of the determination, request
the board to review the board liaison’s adverse determination.

History: Cr. Register, January, 1991, No. 421, eff. 2-1-91: am. Register. July,
1996, No. 487. eff. 8-1-96; r. (1) (d) and (2) (d), renum. (1) (e) and (2) (e) to be (1)
(d) and (2) (d) and ans., Register,January, 2001, No. 541, eff. 2-1-01.
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RL 7.07 Intradepartmental referral. (1) A credential
holder who contacts the department and requests to participate in
the procedure shall be referred to the board liaison and the coordi-
nator for determination of acceptance into the procedure.

(2) The division may refer individuals named in informal
complaints to the board liaison for acceptance into the procedure.

(3) The board liaison may refer cases involving the following
to the division for investigation or prosecution:

(a) Credential holders participating in the proccdurc who are
dismissed for failure to meet the requirements of their rehabilita-
tion program or who otherwise engage in behavior which should
be referred to prevent harm to the public.

(b) Credential holders who apply and who are determined to
be ineligible for the procedure where the board liaison is in posses-
sion of information indicating a violation of law.

(c) Credential holders who do not complete an agrcemcnt for
participation where the board liaison is in possession of informa-
tion indicating a violation of law.

(d) Credential holders initially referred by the division to the
board liaison who fail to complete an agreement for participation.

History: Cr. Register, January, 1991, NO. 421. eff. 2-1-91; am. (1), (3) (a) to (d),
Register, July, 1996,No. 487, eff. 8-1-96.

RL 7.08 Records. (1) Custobian All records relating to
the procedure including applications for participation, agree-
ments for participation and reports of participation shall be main-
tained in the custody of the department secretary or the secretary’s
designee.

(2} AVAILABILITY OF PROCEDURE RECORDS FOR PUBLIC INSPEC-
TION Any requests to inspect procedure records shall be made to
the custodian. The custodian shall evaluate each request on a case
by case basis using the applicable law relating to open records and
giving appropriate weight to relevant factors in order to determine
whether public interest in nondisclosure outweighs the public
interest in access to the records, including the reputational inter-
ests of the credential holder, the importance of confidentiality to
the functional integrity of the procedurc, the existence of any
pledge of confidentiality, statutory or common law rules which
accord a status of Confidentialityto the records and the likelihood
that release of the records will impede an investigation.

(3) TREATMENT RECORDS. Treatment records concerning indi-
viduals who are receiving or who at any time have received ser-
vices for mental illness, developmental disabilities, alcoholism,
or drug dependence which are maintained by the department, by
county departments under s. 51.42 or 51.437, Stats., and their
staffs and by treatment facilities are confidential under s. 51.30,
Stats., and shall not be made available for public inspection.

(4) PATIENTHEALTHCARE RECORDS Patient health care records
are confidential under s. 146.82, Stats., and shall not be made
available to the public without the informed consent of the patient
or of a person authorized by the patient or as provided under s.
146.82 (2), Stats.

History: Cr Register. January, 1991, No 421, eff. 2-1-91, am (2), Register, July,
1996,No 487, eff 8-1-96

RL 7.09 Report. The board liaison or coordinator shall
report on the procedure to the board at least twice a year and if
requested to do so by a board.

History: Cr. Register, January, 1991, No. 421, eff. 2-1-91; am. Register, July,
1996, No. 487, eff. 8-1-96.

RL 7.10 Applicability of proceduresto direct licens-
ing by the department. This procedure may be used by the
department in resolving complaints against persons licensed
directly by the department if the department has authority to disci-
pline the credential holder. In such cases, the department secretary
shall have the authority and responsibility of the “board” as the
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term is used in the procedure and shall designate an employee to
perform the responsibilities of the “board liaison.”

History: Cr. Register, January, 1991, No. 421, eff. 2-1-91; am. Register, July.
1996, No. 487. eff. 8-1-96.

RL 7.11 Approval of drug testing programs. The
department shall approve drug testing programs for use by cre-
dential holders who participate in drug and alcohol monitoring
programs pursuant to agreements between the department or
boards and credential holders. or pursuant to disciplinary orders.
To be approved as a drug testing program for the department, pro-
grams shall satisfactorily meet all of the following standardsin the
areas of program administration, collection site administration,
laboratory requirements and reporting requirements:

(1) Program administration requirements are:

(a) The program shall enroll participants by setting up an
account, establishing a method of payment and supplying pre-
printed chain—of—custody forms.

(b) The program shall provide the participant with the address
and phone number of the nearest collection sites and shall assist
in locating a qualified collection site when traveling outside the
local area.

(c) Random selection of days when participants shall provide
specimens shall begin upon enrollment and the program shall
notify designated department staff that selection has begun.

(d) The program shall maintain a nationwide 800 number or
an internet website that is operational 24 hours per day, 7 days per
week to inform participants of when to provide specimens.

(e) The program shall maintain and make available to the
department through an internet website data that are updated on
a daily basis verifying the date and time each participant was noti-
fied after random selection to provide a specimen, the date, time
and location each specimen was collected, the results of drug
screen and whether or not the participant complied as directed.

(f) The program shall maintain internal and external quality of
test results and other services.

(9) The program shall maintain the confidentiality of partici-
pants in accordance with s. 146.82, Stats.

(h) The program shall inform participants of the total cost for
each drug screen including the cost for program administration,
collection, transportation, analysis, reporting and confirmation.
Total cost shall not include the services of a medical review offi-
cer.

(i) The program shall immediately report to the department if
the program, laboratory or any collection site fails to comply with
this section. The department may remove a program from the
approved list if the program fails to comply with this section.

(i) Theprogram shall make available to the department experts
to support a test result for 5 years after the test results are released
to the department.

(k) The program shall not sell or otherwise transfer or transmit
names and other personal identification information of the partici-
pants to other persons or entities without permission from the
department. The program shall not solicit from participants pres-
ently or formerly in the monitoring program or otherwise contact
participants except for purposes consistent with administering the
program and only with permission from the department.

(L) The program and laboratory shall not disclose to the partic-
ipant or the public the specific drugs tested.

(2) Collection site administration requirements are:

(a) The program shall locate, train and monitor collection sites
for compliance with the U.S. department of transportation collec-
tion protocol under 49 CFR 40.

(b) Theprogram shall require delivery of specimens to the lab-
oratory within 24 hours of collection.

(3) Laboratory requirements are:

Register, January, 2001, No. 541
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(a) The program shall utilize a laboratory that is certified by
the U.S. department of health and human services, substance
abuse and mental health services administration under 49 CFR 40.
If the laboratory has had adverse or corrective action, the depart-
ment shall evaluate the laboratory's compliance on a case by case
basis.

(b) The program shall utilize a laboratory capable of analyzing
specimens for drugs specified by the department.

(c) Testing of specimens shall be initiated within 48 hours of
pickup by courier.

(d) All positive drug screens shall be confirmed utilizing gas
chromatography in combination with mass spectrometry, mass
spectrometry, or another approved method.

(e) The laboratory shall allow department personnel to tour
facilities where participant specimens are tested.

(4) The rcquiremcents for reporting of results are:

Register, January, 2001, No. 541
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(a) The program shall provide results of each specimento des-
ignated department personnel within 24 hours of processing.

(b) The program shall inform designated department person-
nel of confirmed positive test results on the same day the test
results are confirmed or by the next business day if the results are
confirmed after hours, on the weekend or on a state or federal holi-
day.

(c) The program shall fax, e—mail or electronically transmit
laboratory copies of drug test results at the request of the depart-
ment.

(d) The program shall provide a medical review officer upon
request and at the expense of the participant, to review disputed
positive test results.

(e) The program shall provide chain—of-custody transfer of
disputed specimens to an approved independent laboratory for

retesting at the request of the participant or the department.
History: Cr. Register, January, 2601, No. 541, eff. 2-1-01.
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Chapter RL 7
APPENDIX |
CONSENT FOR RELEASE OF INFORMATION

I, i ¥1 ), hereby authorize ( #2 ) to provide the board liaison
for the Department of Regulation and Licensing Impaired Profes-
sionalsProcedure, P.O. Box 8935, Madison, Wisconsin 53708, or
persons designated by the board liaison who are directly involved
in administrationof the procedure, with ( #3 ). | furtherauthorize
( #4 )todiscuss with the board liaison or the board liaison’s de-
signee any matter relating to the records provided and to allow the
board liaison or the board liaison’s designee to examine and copy
any records or information relating to me.

1lhereby also authorize the board liaison or the board liaison’s
designee to provide ( #5 ) with copies of any information pro-
vided to the board liaison pursuant to this consent for release of
information authorizing the release of information to the board
liaison from those persons and institutions.

In the event of my dismissal from the Impaired Professionals
Procedure, I hereby also authorize the board liaison or the board
liaison’sdesignee to provide the Division of Enforcement with the
results of any investigation conducted in connection with my ap-
plication to participate in the Impaired Professionals Procedure
and with any documentation, including patient health care re-
cords, evidencing my failure to meet participation requirements.

This consent for release of information is being made for the
purposes of monitoring my participation in the Impaired Profes-
sionalsProcedure, and any subsequent procedures before the Wis-
consin ( #6 );and for the further purpose of permitting exchange
of informationbetween the board liaison or the board liaison’sde-
signee and persons or institutions involved in my participation in
the Impaired Professionals Procedure where such exchange is
necessary in the furtherance of my treatment or to provide infor-
mation to the Division of Enforcement in the event of my dismiss-
al from the Impaired Professionals Procedure.

Unless revoked earlier, this consent is effective until ( ff7 ).
I understand that | may revoke this consent at any time and that
information obtained as a result of this consent may be used after

the above expiration date or revocation. A reproduced copy of this
consent form shall be as valid as the original.

I understand that should | fail to execute this consent for re-
lease of information, I shall be ineligible to participate in the Im-
paired Professionals Procedure. | also understandthat should1 re-
voke this consent prior to completion of my participation in the
Impaired Professionals Procedure, | will be subject to dismissal
from the procedure.

| understand that the recipient of information provided pur-
suant to this Consent for Release of Informationis not authorized
to make any further disclosure of the informationwithoutmy spe-
cificwritten consent, or except as otherwise permitted or required
by law.

Dated this day of 19

Signature of IPP Participant

INSERTIONS
|. Participant

Participant’s Date of Birth

2. Persons and institutions provided with releases for provision
of information to the department
Drug and alcohol treatment records
Mental health/psychiatric treatment records
Personnel records; work records
Results of blood or urine screens

3. Examples:

4. Persons or institutions given authorization

5. Persons or institutions given authorization in the first para-
graph

6. Name of board
7. Date to which consent is effective

Register, May, 2000, No. 533

103



DEPARTMENT OF REGULATION AND LICENSING

Chapter RL 8
ADMINISTRATIVEWARNINGS

RL 8.01 Authority and scope.

RL 8.02 Definitions.

RL 8.03 Findings before issuance of an administrative warning.
RL 8.04 Issuance of an administrative warning.

RL 8.05 Request for a review of an administrative warning.
RL 8.06 Procedures.
RL 8.07 Transcription fees.

RL 8.01 Authority and scope. Rules in this chapter are
adopted under the authority of s. 440.205, Stats., to establish uni-
form proccdurcs for the issuance and use of administrative warn-
ings.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.02 Definitions. Asused in s. 440.205, Stats., and in
this chapter:

(1) “Credential” means a license, permit, or certificate of cer-
tification or registration that is issued under chs. 440 to 480, Stats.

(2) “Department” means the department of regulation and li-
censing.

(3) “Disciplinary authority” means the department or an at-
tached examining board, affiliated credentialing board or board
having authority to reprimand a credential holder.

(4) “Division” means the division of enforcement in the de-
partment.

(5) “First occurrence” means any of the following:

(a) The credential holder has never been charged as a respon-
dent in a formal complaint filed under ch. RL 2.

(b) Other than the matter pending before the disciplinary au-
thority, no informal complaint alleging the same or similar mis-
conduct has been filed with the department against the credential
holder.

(c) The crcdential holder has not been disciplined by a disci-
plinary authority in Wisconsin or another jurisdiction.

(6) “Minor violation” means all of the following:

(a) No significant harm was caused by misconduct of the cre-
dential holder.

(b) Continued practice by the credential holder presentsno im-
mediate danger to the public.

(c) If prosecuted, the likely result of prosecution would be a
reprimand or a limitation requiring the credential holder to obtain
additional education.

(d) The complaint does not warrant use of prosecutorial re-
sources.

(e) The credential holder has not previously received an ad-
ministrative warning.

(7) “Misconduct” means a violation of a statute or rule related
to the profession or other conduct for which discipline may be im-
posed under chs. 440 to 480, Stats.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.03 Findings beforeissuanceof an administra-
tive warning. Before issuance of an administrative warning, a
disciplinary authority shall make all of the following findings:

IDyat there is specific evidence of misconduct by the cre-
dential holder.

(2) That the misconduct is a first occurrence for the credential
holder.

(3) That the misconduct is aminor violation ofa statute or rule
related to the profession or other conduct for disciplinemay be im-
posed.

(4) That issuance of an administrative warning will adequate-
ly protect the public.
Histery: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.04 Issuance of an administrative warning.
(1) An administrative warning shall be substantially in the form
shown in Appendix I.

(2) An administrative warning may be issued to a credential
holder by mailing the administrative warning to the last address
provided by the credcntial holder to the department. Service by
mail is complete on the date of mailing.

History: Cr. Register, January. 1999, No. 517, eff. 2-1-99.

RL 8.05 Requestfor a review of an administrative
warning. A credential holder who has been issued an adminis-
trative warning may request the disciplinary authority to review
the issuance of the administrative warning by filing a written re-
quest with the disciplinary authority within 20 days after the mail-
ing of the administrative warning. The request shall be in writing
and set forth:

(1) The credential holder’s name and address.

(2) The reason for requesting a review.
History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.06 Procedures. The procedures for an administra-
tive warning review are:

(1) Within 45 calendar days of receipt of a request for rcvicw,
the disciplinary authority shall notify the credential holder of the
time and place of the review.

(2) No discovery is pennitted. A credential holder may in-
spect records under s. 19.35, Stats., the public records law.

(3) The disciplinary authority or its designee shall preside
overthe review. The review shall be recorded by audio tape unless
otherwise specified by the disciplinary authority.

(4) The disciplinary authority shall provide the credential
holder with an opportunity to make a personal appearance before
the disciplinary authority and present a statement. The disciplin-
ary authority may request the division to appear and present a
statement on issues raised by the credential holder. The disciplin-
ary authority may establish atime limit for making a presentation.
Unless otherwise detennined by the disciplinary authority, the
time for making a personal appearance shall be 20 minutes.

(5) Ifthe credential holder failsto appear for areview, or with-
draws the request for a review, the disciplinary authority may note
the failure to appear in the minutes and leave the administrative
warning in effect without further action.

History: Cr. Register, January, 1999, No. 517, eff. 2-1-99.

RL 8.07 Transcription fees. {1) The fee charged for a
transcript of a review under this chapter shall be computed by the
person or reporting service preparing the transcript on the follow-
ing basis:

(a) If the transcript is prepared by a reporting service, the fee
charged for an original transcription and for copies shall be the
amount identified in the state operational purchasing bulletin
which identifies the reporting service and its fees.

Register: January, 1999, No. 517
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(b) Ifatranscript isprepared by the department, the department
shall charge a transcription fee of $1.75 per page and a copying
charge of 5,115 per Page. 1T 2 or more Persons request a transcript.
the department shall charge each requester a copying fee of &.25
per page, but may divide the transcript fee equitably among the re-
questers. 1fthe department has prepared a written transcript for
its own use priorto the time arequest is made, the department shall

Register, January, 1999,No. 517
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assume the transcription fee. but shall charge a copying fee of $.25
per page.

(2) A person who is without means and who requires a tran-
script for appeal or other reasonable purposes shall be furnished
with a transcript without charge upon the filing of a petition of in-

digence signed under oath.
History: Cr. Register,January, 1999, No. 517. eff. 2-1-99.
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Chapter RL 8
APPENDIX |
DEPARTMENT OF REGULATION AND LICENSING
[DISCIPLINARY AUTHORITY]
ADMINISTRATIVE WARNING

This administrative warning is issued by the {disciplinaryauthority) to {credentialholder) pursuant to s.
440.205, Stats. The {disciplinaryauthority} makes the following findings:

1) That there is evidence of professional misconduct by {credential holder), to wit:
2) That this misconduct is a first occurrence for {credential holder).
3) That this misconduct is a minor violation of {statute or rule}.

4) That issuance of this administrative warning will adequately protect the public and no further action is war-
ranted.

Therefore, the {disciplinaryauthority) issues this administrative warning and hereby puts the {credential holder)
on notice that any subsequent violation may result in disciplinary action. The investigation of this matter is hereby
closed.

Date:

Signature of authorized representative
For {Disciplinary Authority}

Right to Review

You may obtain a review of this administrative warning by filing a written request with the {disciplinary au-
thority] within 20 days of mailing of this warning. The review will offer the credential holder an opportunity to
make a personalappearance before the {disciplinaryauthority).

The record that this administrative warning was issued is apublic record.

The content of this warning isprivate and confidential.

Register, January. 1999, No. 517
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Chapter RL 9

DENIAL OF RENEWAL APPLICATION BECAUSE
APPLICANT IS LIABLE FOR DELINQUENT TAXES

RL 9.01 Authority.
RL 9.02 Scope; nature of proceedings
RL9.03 Definitions.

RL9.04 Procedures for requesting the depaninent of revenue to certify
whether an applicant for renewal is liable for delinquent taxes.
RL 9.05 Denial of renewal.

RL 9.01 Authority. The rules in ch. RL 9 are adopted
under the authority in s. 440.03, Stats.

History: Emerg. cr. eff. 11-14-96; Cr. Register. August, 1996. No. 488. eff.
9-1-96.

RL9.02 Scope; nature of proceedings. The rules in
this chapter govern the procedures for requesting the Wisconsin
department of revenue to certify whether an applicant is liable
for delinquent taxes owed to this state under s. 440.08 (4) (b),
Stats., as created by 1995 Wis. Act 27 and amended by 1995 Wis.
Act 233, to review denial of an application for renewal because
the applicant is liable for delinquent taxes.

History: Emerg. cr. eff. 11-14-96; Cr. Register, August, 1996, No. 488, eff.
9-1-96.

RL 9.03 Definitions. In this chapter:

(1) “Applicant” means a person who applies for renewal of
a credential. “Person” in this subsection includes a business
entity.

(2) “Credential” has the meaning in s. 440.01 (2) (a), Stats.

(3) “Department” means the department of regulation and
licensing.
(4) “Liable for any delinquent taxes owed to this state” has

the meaning set forth in s. 73.0301 (1) (c), Stats.

History: Emerg. cr. eff. 11-14-96; Cr. Register, August, 1996, No. 488, eff.
9-1-96; correction in (4) made under s. 13.93 (2m) (b) 7, Stats.

RL 9.04 Proceduresfor requestingthe department
of revenueto certify whether an applicant for renewal
is liable for delinquent taxes. (1) RENEWAL APPLICATION
FOrRM. If the department receives a renewal application that does
not include the information required by s.440.08 (2g) (b), Stats.,
the application shall be denied unless the applicant provides the
missing information within 20 days after the department first
received the application.

Note: 1997 Wis. Act 191 repealeds. 440.08 (2g) (b), Stats.

(2) SCREENING FOR LIABILITY FOR DELINQUENT TAXES. The
name and social security number or federal employer identifica-
tion number of an applicant shall be compared with information
at the Wisconsin department of revenue that identifies individu-
als and organizations who are liable for delinquent taxes owed
to this state.
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(3) NOTICE OF INTENT TO DENY BECAUSE OF TAX DELIN-
QUENCY If an applicantis identified as being liable for any delin-
quent taxes owed to this state in the screening process under sub.
(2), the Wisconsin department of revenue shall mail a notice to
the applicant at the last known address of the applicant accord-
ing to s. 440.11, Stats., or to the address identified in the appli-
cant’s renewal application, if different from the address on file
in the department. The notice shall state that the application for
renewal submitted by the applicant shall be denied unless,
within 10 days from the date of the mailing of the notice, the
department of regulation and licensing receives a copy of a cer-
tificate of tax clearance issued by the Wisconsin department of
revenue which shows that the applicant is not liable for delin-
quent state taxes or unless the Wisconsin department of revenue
provides documentation to the department showing that the
applicant is not liable for delinquent state taxes.

(4) OTHER REASONS FOR DENIAL. If the department deter-
mines that grounds for denial of an application for renewal may
exist other than the fact that the applicant is liable for any delin-
quent taxes owed to this state, the department shall make a deter-
mination on the issue of tax delinquency before investigating

other issues of renewal eligibility.
History: Emerg. cr. eff. 11-14-96; Cr. Register, August, 1996, No. 488, etf.
9-1-96.

RL 9.05 Denial of renewal. The department shall deny
an application for credential renewal if the applicant fails to
complete the information on the application form under s. RL
9.04 or if the Wisconsin department of revenue certifies or
affirms its certification under s. 440.08 (4) (b) 3., Stats., that the
applicant is liable for delinquent taxes and the department does
not receive a current certificate of tax clearance or the Wisconsin
department of revenue does not provide documentation showing
that the applicant is not liable for delinquent taxes within the
time required under s. RL 9.04 (2) and (3). The department shall
mail a notice of denial to the applicant that includes a statement
of the facts that warrant the denial under s. 440.08 (4) (b), Stats.,
and a notice that the applicant may file a written request with the
department to have the denial reviewed at a hearing before the
Wisconsin department of revenue.

Note: Section 440.08 (4) i) 3, Stats., referred to here was repealed hy 1997
Wis. Act 237 and a new, unrelated s 440 08 (4) (h) recreated.
sI)—Iiit%%y: Emerg. cr. eff. 11-14-96; Cr. Register, August, 1996, No. 488, eff.

Register, August, 1996, No. 488



F'ILING A COMPLAINT
COMPLAINTS AND THE DISCIPLINARY PROCESSED

Board Authority for Professional Discipline

Each of the licensing boards in the department has statutory authority to take disciplinary action against licensees who
engage in unprofessional conduct or violate other rules/statutes of the board. Unprofessional conduct typically
includes: practicing fraudulently, negligently, or incompetently, practicing while being mmpaired by alcohol, drugs or
mental disability, conviction for a crime related to the licensed practice and similar serious matters.

In taking disciplinary action, boards have the authority to reprimand a licensee, to suspend, revoke, or limit a license. The
purposes of professional discipline, as defmed by the Wisconsin Supreme court, are: 1) to protect the public, 2) to promote
the rehabilitation of the licensee, 3) to deter other licensees from engaging in similar conduct and -ﬁ- to publicly express
disapproval of certain conduct.

How to File A Complaint

Anyone who wishes to file a complaintagainst a licensee of a board or a complaint involving activity with the jurisdiction of
that board should do so in writing. Preferably a complaint form should be completed. Complaint forms are available either
through the department or the Examining Board oftices at 1400 East Washington Avenue, Madison, Wisconsin, mailing
address, P.O. Box 8935, Madison, Wisconsin, 53708. The complaint forms should be Completed in detail, including the
who, what, when, and where of a situation. The information should be set forth in chronological order as best as it can be
recalled. If written documents are involved, copies should be included.

How the Complaint Is Processed

After a complaint is received, it is logged in the department’s Division of Enforcement and then screened to determine
whether or not the matter is something over which the board has jurisdiction; and, if so, to identify the statute or rule that
may have been violated. If the board does have jurisdiction, the complaint is assigned to an attorney and investigator for
investigation.

The attorney and the investigator confer during the course of the investigation. In addition, a member of the board may be
assigned as an advisor in the case. Investigative contacts can be made by telephone, letter, personal interview or any
combination of those procedures. The investigation involves gathering relevant facts of the case. Persons with knowledl%e
of the case are contacted. This usually includes the person who made the complaint and the person about whom the
complaint was made. If treatment records are involved, they will be obtained.” Confidentially of the records will be
maintained as required by law.

Once the investigation is complete, the investigator, attorney and board advisor review the results of the investigation and
come to a preliminary decision on whether the case should be closed with no action taken, or whether formal disciplinary
action should be commenced.

If the preliminary determination is for case closure, that recommendation, along with relevant findings, is presented by the
investigator to the members of the board in closed session at a scheduled board meeting. If the board concurs, the file is
closed by board motion. Letters are then sent to the person who filed the complaint and to the licensee, explaining that the
case was closed and the reasons for closure.

If the determination by the investigative team is to commence discip_linarK action, the Division of Enforcement attorney
repares all necessary documents, including a formal complamt against the licensee, and the matter is scheduled for a
earing.

How The Formal Complaint is Resolved

Disciplinary hearings are conducted by hearing examiners, who are attorneys. While the statutes give the board the
authority to preside over hearings without the use of a hearing examiner, most boards request that a hearing examiner be
used. Furthermore, if the board members made the decision to issue a complaint, an examiner must be used. This ensures
that the prosecutorial and adjudicative functions are separate, and that a fair and impartial decision is made.

The hearing examiner will generally schedule a pre hearing conference between the Earties. The major purposes of the pre-
hearing conference are to set forth the issues in the case, determine what matters can ke resolved without the need for formal
testimony, and to establish a schedule for bringing the matter to hearing. Some of the cases, that may lead to the issuance of
affof:mgl c%m_plalPt, gre resolved by stipulation between the parties. Of course, such stipulations are subject to the approval
of the board involved.

If a formal hearing is necessary, in most cases the hearing examiner presides over it. All testimony is under oath and
transcribed. The parties are expected to call whatever witnesses are necessary. The process is very much like a trial. The
length of the hearings ean range from a few hours to several days. Once the hearing is comglete, the hearing examiner
prepares proposed findings of fact, proposed conclusions of law and a proposed decision. This is filed with the board,
which reviews the decision and determines whether to affirm, reverse or amend it. If a member of the board participated in
the investigation, that person is not involved in the board's decision on the case.
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The board's options i disciplinary matters are: dismissing the eomgplaint, reprimanding the licensee, limiting, suspending
or revoking the licensee’s license, or, in 30me instances, asséssing a Torfeiture againat the licensee. Boards do not have the
authority 10 award monetary damages or 1o get money back that a party may bt:El:\'E is due, Ifa party 1s dissatisfied Wil a
board decision, the decision can be appealed to circuit court. A cireunt court decision can in num be appealed to higher
courts.

The above steps set forth very generally the process that takes place if a complaint is filed against a licensee of one of the
boards attached to the department. Each case is different, and some variations may occur among the boards.

IN\CODEBKS\HP\FILECOMP.DOC
3/20/03
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INDEX

TO THE WISCONSIN STATUTES AND ADMINISTRATIVE RULES
REPRINTED IN THIS BOOKLET

References are to statute sections or administrative rules. Administrative rules citations begin with the prefix "DE" OR "RL""

SUBJECT SECTION SUBJECT SECTION
Abused or neglected children 48.981 Examining board 15.01(7);
Access to public records DE S8 440.01(2)(c)
Acquired immunodeficiency syndrome  252.14 Grant 440.01(b)
Address change 440.11 Informal complaint RL 2.03(7)
Administrative injunctions RL3 Issue 440.01(c)
Administrative lawjudge RL 2.10; RL 3.09 Licensee RL2.03(8)
Administrative warnings RL8 Limit 440.01(d)
Advertising - unprofessional DE6 Reciprocalcredential 440.01(2)(d)
Advisory committees 440.042 Reprimand 440.01{e)
Analgesia DE 7; DE 11.02(1) Respondent RL2.03(9)
Anesthesia o DE 11 Revoke 440.01(f)
Application fee policies RL4 Settlement conference RL 2.03(10)
Application procedu_res_ RL4 Suspend 440.01(h)
golmpleted applications RL 4.03(2) Written or oral prescription 447.01(13)
Fgeiy Sti'gi@) Delegationof functions to unlicensed
Refunds RL 4.06 persons _ DE 12
Test reviewfee RL 4.05 Delegationof remediable procedures and
Time limits RL 4.03(1) dental practice 447.065
Answer RL 2.09 Delinquency in support payment 440.13
Assessment of costs RL 2.18 Denial of credential renewal 440.08(4)
Authority and definitions DE1 Denial of license procedures RL1
Bonds 440.02 Dentistry examining board 447.02
Cancellation of credential 440.23(4) Department, general duties and powers  440.03
Communicable diseases 252 Disciplinary:
Complaint RL 2.06 Commencement RL2.04
Service andfiling RL 2.08 Proceedingsand actions 440.03; 440.20
Complications and emergencies DE 11.08 Disciplinary proceedings 440.20; 447.07
Conscious sedation DE 11.02(2) Commencementof RL 2.04
Controlled substances 961 Parties RL 2.037
Schedule 1, substances listed 961.14 Pleadingsto be captioned RL2.05
Schedule I, substances listed 961.16 Discovery RL2.13; RL3.12
Schedule 111, substances listed 961.18 Discriminationrelated to AIDS 252.14
Schedule 1V, substances listed 961.20 Disputes 440.045
Schedule V, substances listed 961.22 Drugs DE 11.09
ScheduleV, dispensing substances 961.23 Duplicate credential 440.05(7)
Costs assessment 440.22 Educational Programs DE 4
County and district dental societies 447.12 Emergencies DE 11.08
Credential renewal 440.08 Enforcementof laws 440.21
Credit card payments 440.055 Equipment DE 11.11
Death reports DE 11.12 Examination, patient DE 11.07
Default RL2.14: RL3.13 Examination standards and services 440.07; RL4
Deep sedation DE 11.03 Examinations 440.07
Definitions: Fees, standard 440.05; RL4.04
Accredited 447.01(2) Reexamination 440.06
Clinicaland laboratory demonstration DE 1.02(4) Refund, fees 440.06; RL4.06
Complainant RL2.03(1) Examining Board 15.08; 447.01(9);
Complaint RL2.03(2) ) 447.02
Credential 440.01(2)(a) Creation 15.405(6)
Dental disease 447.01(2) Duties, general 440.035
Dental hygiene 447.01(3) Inspec_'uon of controlled substances
Dental hygiene student 447.01(4) premises 961.52(2)
Dental hygienist 447.01(5) Meetings 15.08(3)(a)
Dental student 447.01(6) Members _ 15.08(1)
Dentist 447.01(7) Officers, selection of 15.08(2)
Dentistry 447.01(8) Powers to enforce controlled
substance act 961.51
Disciplinary authority RL2.02(4) Quorum 15.08(4)
Disciplinary proceeding RL 2.02(5) EX_pIratlon and reneyval_ 447.05
Division RL 2.03(6) Failure and reexamination 440.06
Fees - standard 440.05; RL4
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SUBJECT

SECTION

Refund fees, examination
Foreigngraduate evaluation programs
General anesthesia

Health care records, patient
Access to
Confidentiality;violations of
Destructionof
Preservationof

Hearing, transcription; notice; conduct

HIV restrictions of use of a test
Impaired professionals procedure
Indemnificationand insurance
provisions definitions
Additional rights and allowances
of expenses

Allowance of expenses as incurred
Allowance of expenses of employees

and agents
Court ordered
Determinationof right
Limitations
Mandatory
Informalcomplaints, receiving
Injunction
Injury reports
Insurance
Interests, consideration of, in
additionto members interests
Judicial review
Laboratories and work authorizations
License
Duplicate
Wall certificate, display
Licensure
Application
Dentist

Dental Hygiene
Endorsement
Dentist

Dental Hygiene

Registrationof license
Biennial registration

RL4
DE 4.02

DE 11.01(4);

DE 11.03

146.81

146.82; 146.83
146.82; 146.84
146.819

146.819

RL2.17; RL 2.07;
RL2.15; RL 3.14
252.15

RL7

447.15

447.25
447.21

447.29
447.27
447.19
447.23
447.17
RL 2.035
447.10
DE 11.12
44731

447.36
440.25

DE 9
447.03
440.05(7)
440.03(7)(8)
447.04

DE 2.01
DE 2.01(1);
447.03(1)
447.04(1)
DE 2.01(2);
447.03(2)
447.04(2)
DE 2.04
DE 2.04(1);
440.05(2)
DE 2.04(2);
440.05(2)
DE 2.02
DE 2.03

SUBJECT SECTION
Limited liability of directors and officers  447.38
Local anethesia certificate DE 7
Name change 440.11
Nitrous oxide inhalation sedation DE 11.05
Nondelegatedfunctions DE 12.01
Office facilities DE 11.11
Parenteral sedation DE 11.01(5);
DE 11.04
Penalties 447.09
Pleadings and hearings, procedure RL 2
Practice of dental hygiene DE 3
Defined DE 3.02
Prohibited practices DE 3.03
Supervision DE 3.01
Practice limitations 447.06(1)
Prehearing conference RL2.11; RL 3.10
Prescriptions, regulation 961.38
Procedural information 19.34
Prosthetic devices 447.067
Public health dispensaries 252.10
Public records and property 19.34
Reciprocal credential 440.01(2)(d)
Recordkeeping DE 11.10
Reexaminations 440.06
Refunds RL 4.06; 440.06
Reinstatementof credential 440.23(5);
DE 2.03(5)
Reliance by directors or officers 447.34
Renewal, credential 440.08; 447.05
Dentists DE 2.03(1)
Dental hygienists DE 2.03&2)
Revoke credential 440.01 ( ;
Risk management DE 11.06
Service insurance corporations
for dental care 447.13
Settlements; conferences; procedure RL 2.036; RL 2.12;
RL3.11
Standards of conduct DE5
Prohibited practice DE 5.03
Unprofessional conduct DE 5.02
Summary Suspensions RL6
Suspend credential 440.01 (h)
Tax delinquency 440.12
Training DE 12.02
Transcription fees RL2.17; RL3.16
Unlicensed practice, penalties 440.21
Violations, reporting DE 12.03
Wisconsin Dental Association 4711

Witness fees and costs
Work authorizations

RL2.16; RL3.15
DE9



